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       | 
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       | 
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       |     
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 and         |    
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 1 

P R O C E E D I N G S 2 

      (Time Noted:  10:06 a.m.)  3 

JUDGE SORG-GRAVES:  The hearing will be in order.  This 4 

is a formal trial before the National Labor Relations Board 5 

in Vesta VFO, LLC and Andrew Definis, Case Number 04-CA-6 

260273 and Nicholas Definis, Case Number 04-CA-260277.   7 

The administrative law judge presiding is Kimberly Sorg-8 

Graves.  I am assigned to the DC Office of Division of 9 

Judges.  Any communication should be addressed to that office 10 

and any requests for extensions of time should be addressed 11 

to the Chief Judge Giannasi.   12 

 I note that pursuant to an order I issued in this case, 13 

the hearing is being conducted by videoconference.   14 

  Will the Counsel and other representatives of the 15 

parties please state their appearances for the record.  For 16 

the General Counsel? 17 

 MR. BONETT:  Yes.  Edward J. Bonett, Jr. for the General 18 

Counsel.  Bonett is B-O-N-E-T-T.   19 

 JUDGE SORG-GRAVES:  Okay.  And for the Charging Parties, 20 

I’m going to each time start with Andrew Definis and then 21 

Nicholas Definis in that order when I address to you.   22 

  Andrew Definis, if you would you state your appearance 23 

for the record.  24 

 MR. ANDREW DEFINIS:  Yes, my name is Andrew Definis.  25 



7 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

The last name is spelled D-E-F-I-N-I-S.   1 

 JUDGE SORG-GRAVES:  And Nicholas Definis. 2 

 MR. NICHOLAS DEFINIS:  Nicholas Definis.  D-E-F-I-N-I-S, 3 

Definis.  4 

 SORG-GRAVES:  Thank you.  For the Respondent? 5 

 MR. GAMBURG:  Donald D. Gamburg, along with Robert 6 

Perryman.  And our corporate representative today is Thomas 7 

Povedano.  8 

 JUDGE SORG-GRAVES:  Thank you.  And I understand that 9 

the parties have discussed settlement and different ways to 10 

try to resolve this matter prior to hearing and we’ve had 11 

several conversations concerning those issues.  It’s my 12 

understanding at this time that a settlement has not been 13 

able to be reached.  But I do remind the parties that anytime 14 

during the hearing, you could ask for a recess to discuss 15 

settlement, if you think that those conversations would be 16 

fruitful.  17 

 I would also remind parties that even after the hearing, 18 

the matter can be settled prior to -- basically at any stage 19 

of litigation in word processes, prior to my decision, after 20 

I issue a decision.  Settlement is always a possibility.  So 21 

if that comes to fruition or, you know, is feasible, please 22 

reach out to me and we will do what is necessary to get that 23 

accomplished at that time.   24 

 MR. BONETT:  Thank you.  Your Honor, may I ask -- may I 25 
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ask Counsel by whom Mr. Povedano is employed?  1 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 2 

 MR. GAMBURG:  Mr. Povedano was previously employed by 3 

Vesta VFO.  He is now currently the CEO for Momentum Advanced 4 

Planning.   5 

 MR. BONETT:  Thank you. 6 

MR. GAMBURG:  More the related -- .   7 

 JUDGE SORG-GRAVES:  I will note that the matter is being 8 

conducted by Zoom hearing and I issued that order some time 9 

ago and have not had any opposition under the circumstances 10 

at this time by any party to conducting the matter via Zoom.   11 

  And I would ask the General Counsel offer the formal 12 

papers at this time.  13 

 MR. BONETT:  Yes.  Your Honor, I sent the formal papers, 14 

I believe, to everyone.  And I would like to move those into 15 

evidence.  I would -- I guess at this time, it would be 16 

appropriate to ask Respondent for a stipulation to the 17 

paragraph one of the complaint, which is the timely service 18 

of the charges.  19 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 20 

 MR. GAMBURG:  We have no objection to the formal papers. 21 

As with respect to the stipulation, just for clarity, the 22 

complaint doesn’t say "timely."  So that’s why the answer was 23 

stated and worded the way it was worded.  However, we do not 24 

have -- we can stipulate to the timely service of the 25 
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original charge.   1 

 JUDGE SORG-GRAVES:  Okay.  So that the record is clear, 2 

Mr. Bonett, when you were referring to "timely," within the 3 

10B period?  4 

 MR. BONETT:  That’s right.  For both charges, right?  5 

There are two charges in this case.   6 

 MR. GAMBURG:  So stipulated. 7 

 JUDGE SORG-GRAVES:  Thank you, Mr. Gamburg.  8 

 Okay.  So I have GC Exhibit Number 1 consisting of 9 

Exhibit (a) through (n) and being 49 pages.   10 

  Is that what you have, Mr. Bonett? 11 

(General Counsel's Exhibit 1(a) through (n) marked for 12 

identification.) 13 

 MR. BONETT:  Yes. 14 

 JUDGE SORG-GRAVES:  Okay.  So GC Exhibits 1(a) through 15 

(n) is admitted into the record.  16 

(General Counsel Exhibits 1(a) through (n) received in 17 

evidence.) 18 

 MR. BONETT:  Thank you. 19 

 JUDGE SORG-GRAVES:  Okay. 20 

 MR. GAMBURG:  Just for clarification, if I may.   21 

JUDGE SORG-GRAVES:  Yes.  22 

MR. GAMBURG:  We were sent a version -- I thought it had 23 

more pages. 24 

 MR. BONETT:  There -- the -- there was an initial one 25 
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that had an email about a postponement that was taken out and 1 

it’s just showing that the -- I think the rescheduling orders 2 

refer to postponement requests.  That’s all.  3 

 MR. GAMBURG:  Okay.  Because I had 1 through 53.  I 4 

guess that’s what you probably sent initially? 5 

 MR. BONETT:  Right.  6 

 MR. GAMBURG:  Okay.  To ask him to change I -- 7 

there’s -- I have no concern, no objection. 8 

 JUDGE SORG-GRAVES:  Okay.  Thank you.   9 

  Okay, Mr. Bonett, is there other exhibits you would like 10 

to offer at this time?  11 

 MR. BONETT:  I would, Your Honor.  I think it’s a good 12 

idea to go through and try to get all the exhibits in, as 13 

many as we can so that when the witness testifies, they’re 14 

already in evidence.  And I can go through them.  I’ve sent 15 

exhibits, I believe there are 21 GC exhibits that I sent to 16 

everyone.  And I can through them to see which ones we can 17 

get in.  18 

 JUDGE SORG-GRAVES:  That’s fine.  19 

 MR. BONETT:  And if we can’t, you know, I’ll try to get 20 

them in through a witness.  21 

 JUDGE SORG-GRAVES:  Okay.  Let’s start with GC 2.  Why 22 

don’t you get me just the real brief description -- 23 

 MR. BONETT:  Sure. 24 

 JUDGE SORG-GRAVES:  -- as you’re going through them. 25 
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(General Counsel's Exhibit 2 marked for identification.) 1 

 MR. BONETT:  GC 2 is a roster of employees that existed 2 

at the Respondent Vesta VFO at around a time that these 3 

Charging Parties were discharged.  So that’s -- I’m putting 4 

that in to give an overview of the Company, how many 5 

employees they had, what kind of positions they -- they 6 

employed and so forth.   7 

  But this -- and by the way, this -- I believe this 8 

exhibit was created by Respondent.   9 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 10 

 MR. GAMBURG:  Respondent objects to the document.  This 11 

document was prepared in conjunction with settlement 12 

discussions to share information after concerning movement of 13 

employees within the related entities or their terminations 14 

of employment.  It was entirely in conjunction with 15 

settlement discussions and to facilitate settlement 16 

discussions.  And we would objection to its admission.   17 

  Based on the prior ruling in this case by Judge Gollin 18 

that we are not dealing with -- that those issues are to be 19 

dealt with in compliance.  And if the issues or anything post 20 

after the two Charging Parties were discharged would be 21 

irrelevant to that matter before Your Honor with respect to 22 

liability.  23 

 MR. BONETT:  Right.  But I don’t see this as a document 24 

going to liability or to remedy.  It’s a document showing the 25 
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roster of employees that existed at the relevant time period 1 

of discharge.  2 

 JUDGE SORG-GRAVES:  I guess, Mr. Bonett, what is the 3 

relevance of who was employed at the time -- 4 

MR. BONETT:  Well, you’re going to --  5 

JUDGE SORG-GRAVES:  -- to the liability? 6 

 MR. BONETT:  You’re going to hear some testimony about 7 

various folks, their job duties, and so forth.  So I think 8 

it’s helpful to have an overview of this Company and the 9 

employees.  10 

 MR. GAMBURG:  Your Honor, this document, and you just 11 

have to look at the majority of the dates post, you know, in 12 

the termination column, for example, postdate, the discharge 13 

of these two Charging Parties.  There’s then commentary that 14 

was provided to Counsel for General Counsel in terms of what 15 

they were looking for information, again, to facilitate some.  16 

I think it’s highly inappropriate and improper for General 17 

Counsel to, on the one hand, solicit information to 18 

facilitate settlement discussions, and then when those 19 

settlement discussions do not bear fruit according to how 20 

their desires, that they then turn around and use a document 21 

prepared that was compared quite frankly in conjunction with 22 

Counsel for General Counsel to facilitate those settlement 23 

discussions. 24 

 MR. BONETT:  I don’t -- 25 
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 JUDGE SORG-GRAVES:  I guess, Mr. Bonett, as far as -- 1 

tell me again why you feel like it’s relevant for me to have 2 

this information.   3 

 MR. BONETT:  Well, first of all, I -- this document was 4 

prepared prior to the discussions Mr. Gamburg is referring 5 

to.  I think this was submitted as part of a position paper 6 

early on.   7 

  I guess in every case I like to lay out for the Judge 8 

who works there, their job titles, and so forth because 9 

it’s -- you’re going to hear testimony about people.  And 10 

it’s useful to know what the Company does and who is employed 11 

there.  Nevertheless, you know, I do -- I do understand 12 

Respondent’s position that there’s some information on here 13 

that was prepared to try to come up with a remedy.  So -- 14 

 JUDGE SORG-GRAVES:  Okay.  I guess, then, just for the 15 

information as to relevancy of who’s whom and what role do 16 

they play for the Company, what about just including the 17 

individual names and the job title?   18 

  Mr. Gamburg, if the document was redacted to just those 19 

two columns, would you have objections?  Or is there 20 

another -- any other information, Mr. Bonett, that you are 21 

seeking to have in? 22 

 MR. BONETT:  No, I think that would do it.  But, yeah, I 23 

have to apologize, I don’t -- I’m not sure I know how to turn 24 

this document into something like that.  But that works for 25 
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me if we can get something like that. 1 

 MR. GAMBURG:  Your Honor, I mean, when you look at the 2 

document, most of the people shown as either not with a 3 

company and there’s only one actually with Vesta VFO.  I’m 4 

not -- at this time I’m not even clear on who prepared this 5 

document, there’s authentication issues with it.  And quite 6 

frankly, the Counsel for General Counsel can develop who was 7 

there within what role through the Charging Parties or 8 

through any -- through his case through the Charging Parties.   9 

  To try to utilize a document that was prepared some 10 

time, winter of 2020, 2021, again in conjunction with 11 

settlement discussions trying to show as of a snapshot in 12 

time that was after, long after, the two Charging Parties 13 

were employed by Vesta, I think it’s got authentication 14 

issues, it’s got relevancy issues, and it’s just -- and we 15 

also have the prior issue that there was a ruling in 16 

conjunction with the subpoena that was served by Counsel for 17 

General Counsel that this hearing was to pertain to 18 

liability.   19 

 JUDGE SORG-GRAVES:  Right.  I understand that.   20 

  Mr. Bonett, Mr. Gamburg I do believe has some legitimate 21 

concerns about the documents considering some of the dates 22 

that I see on here -- 23 

MR. BONETT:  Right. 24 

JUDGE SORG-GRAVES:  -- and how it was developed.  So I 25 
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will ask you to the extent that it’s necessary for me to 1 

understand the case, to try to develop that through a witness 2 

or through some other documents.   3 

 MR. BONETT:  That’s fine.  4 

 JUDGE SORG-GRAVES:  Okay? 5 

 MR. BONETT:  No problem.  I guess, would we put this in 6 

a rejected exhibit? 7 

(General Counsel's Exhibit 2 rejected.) 8 

 JUDGE SORG-GRAVES:  Yes, I can put it in a rejected 9 

exhibit file.   10 

(General Counsel's Exhibits 3, 4, 5 and 6 marked for 11 

identification.) 12 

 MR. BONETT:  Okay.  Thank you.  So moving on to the next 13 

General Counsel 3, 4, 5, and 6, those are position statements 14 

that were submitted by Respondent in this case.  I would 15 

certainly say that they are authentic.  They were submitted 16 

by Respondent.   17 

  As to the relevance, there’s significant information on 18 

there that talks about Respondent’s defense in this case and 19 

I would say that testimony may show that some of that is 20 

either inconsistent with defenses that were offered at 21 

different times, or will explain defenses that were offered.  22 

So I would like to put those into evidence.  23 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 24 

 MR. GAMBURG:  Let me address 3 through 5.  I think they 25 
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are different documents than Exhibit 6.   1 

  Exhibits 3 through 5 are position statements or 2 

supplemental position statements signed by Counsel, me.  They 3 

have, again -- they’re hearsay.  They are not admissible in 4 

evidence.  Again, there’s a reason why we have hearings and 5 

that’s to flesh out the actual testimony under oath before 6 

Your Honor.   7 

  Your know, when the Region investigates, it sends a 8 

letter that’s very clear that anything short of the 9 

affidavits is not compliance and not really considered 10 

evidence.  And this Region was no different throughout this 11 

process saying that you haven’t submitted any evidence and we 12 

can’t rely on anything that you’ve submitted because it’s not 13 

sworn.  And then they want to turn around -- the Counsel for 14 

General Counsel now wants to turn around and use them as 15 

statements by the Respondent as evidence in the case.  I 16 

think its again, highly inappropriate, it’s hearsay, and any 17 

evidence, factual evidence that Counsel needs to establish 18 

through those documents, he can do so through witnesses.   19 

  Also, there is, again, one of the documents was 20 

produced -- I believe it was Exhibit 5, again, contains other 21 

information about the winding down of the business which 22 

goes, again, to the compliance stage of this case.  It was 23 

again, in conjunction with the Region where we, and with 24 

Mr. Bonett, that we postponed the initial hearing to try to 25 
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provide them information about that -- again to facilitate 1 

settlement discussions.  And so we would object to Exhibits 3 2 

through 5.   3 

  Exhibit 6 is a reply brief in conjunction with the 4 

Petition to Revoke the Subpoena.  Last time I checked, the 5 

reply brief written by Counsel has always been argument and 6 

has been considered as argument with respect to those issues.   7 

  To the extent there’s any factual basis in there, again, 8 

Counsel for General Counsel needs to establish those facts 9 

through witnesses or documents, not through Counsel documents 10 

submitted in conjunction with the subpoena.  11 

 JUDGE SORG-GRAVES:  Okay.  Let’s start, Mr. Bonett, with 12 

the position statements.  I understand the comment earlier 13 

that there may be some inconsistencies and I do understand 14 

Mr. Gamburg’s arguments about position statements.  But I 15 

will say Mr. Gamburg that the Board has regularly ruled 16 

position statements are indeed a position of the Employer as 17 

to why they took the actions they took.  Certainly, how much 18 

weight I put to that depends upon Mr. Bonett solicits from 19 

the witnesses or what witnesses tell me, you know, in 20 

addition to the documents themselves.   21 

  So I am going to admit them to the extent that they're, 22 

you know, may be inconsistent with testimony I hear later or 23 

entirely inconsistent.  I haven’t had the opportunity to read 24 

through them all the way.  That does have some bearing on the 25 
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Board’s assessment of these types of cases.  It’s 1 

traditionally considered.   2 

  So I am going to admit Exhibits 3, 4, and 5 and in deed 3 

caution Mr. Bonett that, you know, it may be that he needs to 4 

emphasize, I guess, this contention that --  5 

MR. BONETT:  Right.  6 

JUDGE SORG-GRAVES:  -- these are inconsistent somehow. 7 

(General Counsel's Exhibits 3, 4 and 5 received in evidence.)   8 

 MR. BONETT:  Your Honor, can I -- can I have one minute?  9 

I have something that just came up.  Can I have just one 10 

minute, please?  11 

 JUDGE SORG-GRAVES:  Yes.  12 

 MR. BONETT:  Thank you. 13 

 JUDGE SORG-GRAVES:  Let’s go off the record for a minute 14 

so there isn’t a long pause.  I don’t know how long he’ll be. 15 

(Off the record from 10:29 a.m. until 10:30 a.m.) 16 

 JUDGE SORG-GRAVES:  Mr. Gamburg, you seem to be -- .  17 

I’m admitting Position Statements 3, 4, and 5 and Mr. Bonett 18 

will do what he does, I guess.  I’m not soliciting 19 

information that will make his arguments more clear. 20 

 MR. BONETT:  Thank you. 21 

 JUDGE SORG-GRAVES:  Okay? 22 

 MR. BONETT:  Thank you.   23 

 JUDGE SORG-GRAVES:  Number 6, what is the GC’s purpose 24 

for putting in the Petition to Revoke? 25 
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 MR. BONETT:  Again, Your Honor, I think this is in the 1 

nature of another position statement.  But I -- you know, 2 

reconsidering given Mr. Gamburg’s opposition to this, I’ll 3 

withdraw putting GC 6 in. 4 

 JUDGE SORG-GRAVES:  Okay.  So GC 6 is withdrawn.  5 

(General Counsel's Exhibit 6 withdrawn.) 6 

(General Counsel's Exhibit 7 and 8 marked for 7 

identification.) 8 

GC 7? 9 

 MR. BONETT:  All right, so GC 7 and 8 are unemployment 10 

transcripts, one is for Nicholas and one is for Andrew.  At 11 

both of these unemployment hearings, there was sworn 12 

testimony.  Respondent appeared and testified and so I would 13 

say that these are authentic transcripts, these are relevant 14 

transcripts, and these are not hearsay, given that there’s 15 

party admissions, party opponent admissions in these 16 

documents.  So -- .  And I -- there are cases that talk about 17 

the admissibility of unemployment transcripts.  So I would 18 

like to move those into evidence.   19 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 20 

 MR. GAMBURG:  Our position is that these statements need 21 

to be moved in through a witness.  They are hearsay.  If he 22 

wants to use them as prior inconsistent statements or for 23 

impeachment purposes, I certainly don’t object to that usage 24 

when the witness is called that has testified that is in the 25 
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transcripts.   1 

  But unemployment compensation is dealing with an 2 

entirely different issue.  It’s not mitigated through its 3 

conclusion and again, the use -- utilization of a prior sworn 4 

statement should be used for impeachment purposes and that’s 5 

my objection to it.  To submit it and admit it prior to a 6 

witness being called and being able to authentic the 7 

testimony and so forth is highly inappropriate.   8 

 MR. BONETT:  I’m not hearing that Respondent is denying 9 

that these were Respondent witnesses who testified and that 10 

these -- there was an unemployment hearing.  So I would say 11 

that since we’re getting exhibits in at the start of this, 12 

that they should be admitted into the record.   13 

 MR. GAMBURG:  I did object to their admission.  I said 14 

that I did not object to their utilization for impeachment 15 

purposes.   16 

 MR. BONETT:  Right.  But I guess they’re admissions by 17 

party opponents.  Excuse me.  They were -- they’re relevant 18 

in that they were testimony that was given less than three 19 

months after the discharges, and these are authentic 20 

unemployment transcripts.   21 

 JUDGE SORG-GRAVES:  Okay.  With Mr. Gamburg’s objection 22 

at this point, I’m going to look into the issue of 23 

admissibility of the entire transcripts.   24 

  I do want to ask you a question, Mr. Bonett.  It appears 25 



21 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

that particular portions are highlighted.  Are those 1 

highlights something you’ve done to the document? 2 

 MR. BONETT:  Those were done in the investigation, at 3 

least in one of them.  I can provide clean -- a clean copy of 4 

that one but, nothing has been altered in terms of the entire 5 

document.  Nothing has been taken out or added except those 6 

highlights.  7 

 JUDGE SORG-GRAVES:  Okay.  I think it would be 8 

appropriate to -- if I would admit them later for them not to 9 

be highlighted.  So consider that in preparing the documents 10 

that you need to get a copy that is not highlighted.  And 11 

then we’ll revisit this issue of admissibility later.   12 

 MR. BONETT:  When you say -- you mean through a witness? 13 

 JUDGE SORG-GRAVES:  Well what it would seem -- 14 

 MR. BONETT:  But, I mean, they --  15 

 JUDGE SORG-GRAVES:  Let me consider --  16 

 MR. BONETT:  I mean, Your Honor, I think what is clear 17 

here you’ll see is that less than three months after the 18 

discharge, Respondent’s witnesses were in a sworn hearing and 19 

gave a reason for the discharge.  And you’re going to hear 20 

that that is not the reason they’re giving now.  So I would 21 

argue that that unemployment transcript is relevant, it is 22 

authentic, and it is not hearsay, and it is actually 23 

necessary for Your Honor to decide the issue of liability.  24 

Because Respondent doesn’t get to have one defense in a sworn 25 



22 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

hearing in one case and then offer a different one in this 1 

case.  2 

 JUDGE SORG-GRAVES:  I understand what you’re saying, 3 

Mr. Bonett.  Again, let me review them.  Let me review the 4 

issue.  Just make a note to yourself to raise the issue again 5 

before you rest your case and I will consider it at that 6 

time.  Or you may have to bring it up on cross-examination.  7 

You’re asserting that one of their defenses will be different 8 

than what’s taken in these documents.  But I guess that’s at 9 

this point remain to be seen by me.  I have -- as to what 10 

they’ll put on as their defense.  And whether that will be 11 

consistent with what these documents say or not.   12 

  It seems that we’re jumping the gun here.  I don’t know 13 

what Respondent’s agents will say is the reason for discharge 14 

at this point.  So, it’s hard for me to make that 15 

determination that it’s inconsistent which is what you are 16 

arguing to me.  17 

 MR. BONETT:  Well even if it -- even if it wasn’t or 18 

isn’t, the fact that there was a sworn testimony -- sworn 19 

hearing should at least be a consideration in this case so 20 

that whatever weight you give it, you know, is one issue, but 21 

to admit it into evidence seems to be the right course at 22 

this point.   23 

  But, I, you know, respectfully, if Your Honor wants to 24 

do that -- consider that at some other point, I’ll have the 25 
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witnesses testify that there was an unemployment hearing, 1 

that there were Respondent witnesses, that they were sworn 2 

and that they testified.  And I certainly think that’s 3 

consideration whether it’s consistent or not.  4 

 JUDGE SORG-GRAVES:  Okay.  Like I said, I will consider 5 

it and we’ll come back to them.  Okay? 6 

(General Counsel's Exhibits 9 through 12 marked for 7 

identification.) 8 

 MR. BONETT:  Okay.  All right.  So then GC 9 and 10 are 9 

the -- are related to this.  Actually, GC 9, 10, 11, and 12 10 

are all related to the unemployment hearings.  Referee 11 

decisions are in GC 9 and 10.  And GC 11 and 12 were 12 

Respondent’s answers to unemployment questions.  And so, 13 

again, I would argue that those are relevant, whether or not 14 

there’s consistency we can, Your Honor will see that and 15 

consider the testimony that was given close in time to the 16 

discharges in her decision.   17 

 MR. GAMBURG:  For Respondent, we object to those four 18 

exhibits.  Let me start with the decisions themselves.  I’ve 19 

already stated in conjunction with the transcripts, 20 

unemployment compensation, determinations deal with an 21 

entirely standard.  It’s not at issue in this case for one.  22 

Two, those decisions were not litigated to a final judgement 23 

so they have no res judicata effect.  And that is what 24 

Counsel for General Counsel is essentially trying to utilize 25 
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them for.   1 

And for those reasons, those -- those findings that go 2 

to a completely separate legal issue are not admissible.  And 3 

they -- courts have not deemed them inadmissible in all kinds 4 

of proceedings.  I have actually -- this is the first time 5 

I’ve encountered them trying to be admitted in an NLRB 6 

hearing.  But in court proceedings, they’re not admissible 7 

all the time unless they’re litigated through the conclusion 8 

of it and would have res judicata effect and only at that 9 

time.  10 

 Exhibits 11 and 12, they’re hearsay -- they lack 11 

foundation.  And quite frankly, I’m not even sure who, you 12 

know, he says they were prepared as part of the unemployment 13 

compensation proceedings.  It’s not even clear who actually 14 

prepared these and it says internal use only for 12 and for 15 

11.  I think it has that -- my copy is cut off at that top 16 

but I believe it has that same at the top.  So I’m not sure 17 

who’s prepared that, how they were prepared, who is supplying 18 

the information.  There’s authentication issues, there’s 19 

hearsay issues and again, we’re litigating an unfair labor 20 

practice charge here, we’re not litigating unemployment 21 

compensation.   22 

 MR. BONETT:  And, Your Honor, if I may, I’m not 23 

suggesting that this decision of a referee at an unemployment 24 

hearing governs this case, but I am suggesting and arguing 25 
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that what Respondent says at one point in time is relevant 1 

for what Respondent will say today.  Whether, you know, how 2 

much weight you give that is your decision.   3 

  But the unemployment process has been admitted in cases.  4 

It doesn’t necessarily translate to liability.  But what 5 

Respondent says in every proceeding, whether it be position 6 

statements or unemployment testimony is relevant to what it’s 7 

going to say today.  It doesn’t get to just wipe away history 8 

and say whatever it wants at any given time.   9 

  So to the extent that there -- you decide what weight to 10 

give them, that’s a different issue.  But we’re dealing right 11 

now with the admissibility of these documents.  So I would 12 

argue that they’re all admissible, all those unemployment-13 

related documents.   14 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, I’m well aware 15 

of the Board, you know, decisions taking into consideration, 16 

shifting defenses by employers or various statements as to 17 

reason for discharge, need to discharge, is always considered 18 

in these cases.   19 

  So I, you know, I’m going to, again, Mr. Bonett, 20 

consider all of these maybe later in the proceeding as we go 21 

along.  And it may even be a situation again, certainly bring 22 

it up before your -- the close of your case-in-chief and then 23 

I’ll consider it then.  It may be a situation where you can 24 

eliminate some of the concerns.   25 



26 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

  For example, GC Exhibits 11 and 12, I don’t know if your 1 

witnesses know who submitted that information or how that 2 

information came to be.  That may be helpful.  You know, so 3 

may be a situation where through other witnesses you need to 4 

consider whether you need to call them for some purposes.  I 5 

don’t know.  You know, depending on what you know from your 6 

witnesses, as far as the authenticity of who completed these 7 

documents, how they came into existence.   8 

  Okay.  So we’ll leave -- that’s through Exhibit 12 are 9 

all unemployment type documents.  10 

(General Counsel's Exhibits 13 and 14 marked for 11 

identification.) 12 

 MR. BONETT:  Right.  Okay.  Thank you.  Your -- GC 13 13 

and 14 were discharge, slash, separation letters given to the 14 

Charging Parties.   15 

 JUDGE SORG-GRAVES:  Mr. Gamburg?   16 

 MR. GAMBURG:  Were actually proposed separation 17 

agreements provided to them after the discharge, three days 18 

after the discharge meeting, that are referenced in the 19 

discharge meeting with them as you’ll hear through the 20 

witnesses.  We believe these, again, what’s the relevance 21 

that the fact that the employees are offered severance in 22 

conjunction with the discharge?  So they have a relevancy 23 

issue.  And then also there’s a potentially Rule 408 24 

settlement discussion issue again.   25 
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 JUDGE SORG-GRAVES:  Okay.  It seems to me that these 1 

predated any settlement discussions with General Counsel but, 2 

Mr. Bonett? 3 

 MR. BONETT:  Yes.  They set forth the discharge facts 4 

and so I would argue that they’re relevant.  They’re relevant 5 

in terms -- they’re similar to discharge letters that are 6 

given to employees.  So they were given a couple of days 7 

after the discharge.  Again, they’re not -- they were not 8 

part of settlement discussions with General Counsel.  There’s 9 

no authenticity issue.  And to the extent there’s any 10 

information in there that might help Your Honor, then I would 11 

argue they should be admitted. 12 

 MR. GAMBURG:  Your Honor, if I could just comment.  13 

There’s zero relevant, factual evidence in these letters.  14 

All you need to do is look at para -- number -- paragraph one 15 

where they’re giving the option to resign.  I think all 16 

parties -- all participants in this call right now will agree 17 

that the Charging Parties did not resign from their 18 

employment with Vesta.  They were given an option to find an 19 

agreement in exchange for a release and converting it to a 20 

resignation for them to move forward.  This is purely 21 

settlement discussions, has zero relevance to the issues 22 

before Your Honor with respect to whether these individuals 23 

were discharged for engaging in protected -- activity.   24 

 MR. BONETT:  And they may not, but they’re letters that 25 
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were offered and for to a complete record, I think it’s 1 

important to put in there what happened with their employment 2 

and what happened soon after.  3 

 MR. GAMBURG:  Again, you simply are saying that you want 4 

a complete record doesn’t actually establish relevance.  5 

 JUDGE SORG-GRAVES:  Okay.  I guess, Mr. Bonett, I’m -- 6 

the fact that I guess that they were offered, the time that 7 

they were offered, I’m trying to look at the -- briefly look 8 

at the documents themselves and I don’t see that it does 9 

discuss the reason for termination, you know, in any portion 10 

of it.  11 

 MR. BONETT:  Well, Your Honor, not to -- I don’t need to 12 

belabor this one.  I’ll have the witnesses testify that what 13 

happened with their -- after their termination.  So --  and 14 

I’ll refer to this.  15 

 JUDGE SORG-GRAVES:  Okay.  At this point, let’s not 16 

admit them.  If for some reason, you know, through the 17 

testimony I see some more relevance to what the document 18 

itself says but, at this point I don’t see the relevance of 19 

what this document says to the issue of why they were 20 

discharged, you know, a few days prior to this document being 21 

offered to them.  Okay? 22 

(General Counsel's Exhibit 15 marked for identification.) 23 

 MR. BONETT:  Okay.  GC 15 is a handbook of Respondent.  24 

And I believe you’ll -- I mean, Respondent makes the argument 25 
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that the Charging Parties broke a handbook rule.  So I think 1 

this is relevant to put into evidence.   2 

 JUDGE SORG-GRAVES:  Okay.  And so that I understand the 3 

exhibit, it’s just the one rule out of the handbook that 4 

you’re offering? 5 

 MR. BONETT:  Right.  6 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 7 

 MR. GAMBURG:  No objection to GC 15. 8 

 JUDGE SORG-GRAVES:  GC 15 is admitted.  9 

(General Counsel's Exhibit 15 received in evidence.) 10 

 MR. BONETT:  Okay.  GC 16 is a document, it’s a court 11 

document which describes a case the Respondent had with a 12 

company called Cunningham Energy.  The relevance here is 13 

that, you’ll hear that the Charging Parties were tasked with 14 

some duties with respect to this customer and that they came 15 

across a payroll document in the pursuit of information about 16 

this Cunningham Energy.  So this document establishes that 17 

there was an ongoing relationship between Respondent and 18 

Cunningham Energy during 2019. 19 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 20 

MR. BONETT:  Because I think that -- excuse me, but I 21 

think Respondent will say Cunningham Energy project was not 22 

part of their duties at the time.  23 

 MR. GAMBURG:  I don’t think that’s going to be the 24 

contention by any of the witnesses.  I mean, you’re certainly 25 
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going to make your contention about what you just stated 1 

about the payroll record.  But, you know, we’re talking about 2 

a memorandum, an opinion, an order in a litigation between 3 

two companies that is not in any way deal with the Charging 4 

Parties and the reasons for why they were discharged.   5 

   Witnesses can certainly testify, the Charging 6 

Parties can certainly testify in terms of to what extent they 7 

were involved in the project concerning Cunningham Energy.  8 

And he can cross-examine any Company witnesses with respect 9 

to that project.  And he can cross-examine with respect to 10 

the litigation that ensued out of that project.  But a 11 

memorandum, an opinion and order, I don’t -- in reading it is 12 

there a specific aspect of this that we are -- relevance that 13 

we’re actually admitting this, you know, this opinion and 14 

order as evidence without any testimony from any witness in 15 

terms of how this ties in to the issues that are before us. 16 

 MR. BONETT:  Again, it just explains -- explains -- I’m 17 

not looking to enter this to prove any liability.  It 18 

explains the relationship between Respondent and this 19 

Company, and I think it’s helpful for Your Honor to hear or 20 

to see that.  I’ll have some testimony about the 21 

relationship, but this sort of gives a full picture of that.  22 

 MR. GAMBURG:  Just be -- I’m sorry, Your Honor, it’s a 23 

picture regarding legal issues that are not even before you.  24 

 JUDGE SORG-GRAVES:  Okay.   25 
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 MR. GAMBURG:  That a lot of more information if they’re 1 

be going well beyond what Mr. Bonett has attempting to 2 

utilize it for.  He can do the same thing through -- that 3 

does not have all the inadmissible, irrelevant information in 4 

conjunction with that litigation. This is a memorandum 5 

opinion and order denying Cunningham motion for preliminary 6 

injunction.   7 

 JUDGE SORG-GRAVES:  Okay.  I understand, Mr. Gamburg.  8 

To the extent, though, that, you know, Mr. Bonett is trying 9 

to lend some credibility to his witnesses’ contentions that 10 

they were to work on this particular project or some 11 

information about this other company for, as part of their 12 

duties with Vesta, then to me it seems like it’s 13 

corroborative at least.  I guess we can hold off a little bit 14 

to see if they can come to be some stipulation between 15 

Respondent and GC about the issue of whether or not Nicholas 16 

Definis and Andrew Definis were required to do some sort of 17 

work that involved this other company.   18 

  I guess, to at least to the extent that it would do the 19 

same thing that I think Mr. Bonett is trying to do with 20 

offering this exhibit, which is to, I guess, corroborate his 21 

witnesses’ testimony, presumably his witnesses’ testimony 22 

about being required to do some sort of work that resulted in 23 

some action that I’m not -- or, you know, the location of a 24 

document that -- I don’t think that I am asking Respondent to 25 
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say oh, that’s what required, you know, resulted in them 1 

coming across a particular document.  But a stipulation that 2 

they were involved in performing some sort of work in 3 

relation to this company may do the same thing that 4 

Mr. Bonett is seeking to do by offering the exhibit.   5 

  If I, you know, and I will consider if no stipulation is 6 

met because that may be hard to reach, I don’t know.  But 7 

sometime during -- between now and the end of GC’s case, then 8 

we’ll have some time for you guys to discuss that.  If that 9 

doesn’t occur, then I’ll revisit Mr. Bonett’s request that 10 

this exhibit be admitted.   11 

  Does that make sense, Mr. Bonett? 12 

 MR. BONETT:  Yes.  Thank you.  13 

 JUDGE SORG-GRAVES:  Okay.   14 

(General Counsel's Exhibit 17 marked for identification.) 15 

 MR. BONETT:  All right.  So moving on, GC 17 is a 16 

message to this -- the Charging Parties’ supervisor regarding 17 

pay.  It shows what I would say is protected concerted 18 

activity at that time.   19 

 MR. GAMBURG:  No objection. 20 

 JUDGE SORG-GRAVES:  GC 17 is admitted. 21 

(General Counsel's Exhibit 17 received in evidence.) 22 

(General Counsel's Exhibit 18 marked for identification.) 23 

  MR. BONETT:  Thank you.  GC 18 is a message that the 24 

Charging Parties sent to a Mr. Justin Coleman (ph.) after 25 
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they found a document on the Company’s SharePoint.  So I 1 

think this is relevant to establish that they notified 2 

Respondent.  3 

 MR. GAMBURG:  No objection to GC 18. 4 

 JUDGE SORG-GRAVES:  GC 18 is admitted.   5 

(General Counsel's Exhibit 18 received in evidence.) 6 

(General Counsel's Exhibit 19 and 20 marked for 7 

identification.) 8 

 MR. BONETT:  Thank you.  GC 19 is again another email 9 

regarding pay, actually 19 and 20, again to show protected 10 

concerted activity.   11 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 12 

 MR. GAMBURG:  No objection to either 19 or 20. 13 

 JUDGE SORG-GRAVES:  GC 19 and 20 are admitted. 14 

(General Counsel's Exhibits 19 and 20 received in evidence.) 15 

(General Counsel's Exhibit 21 marked for identification.) 16 

 MR. BONETT:  And GC 21 is -- looks like an internal 17 

discussion regarding what to do with Charging Parties.  So I 18 

think this is relevant in terms of Respondent’s actions upon 19 

learning of what they say was misconduct of the Charging 20 

Parties.  21 

 MR. GAMBURG:  And we have no objection to GC 21.  22 

 JUDGE SORG-GRAVES:  GC 21 admitted. 23 

(General Counsel's Exhibit 21 received in evidence.) 24 

 MR. BONETT:  Okay.  I think those are the only ones that 25 
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I had preliminarily.  There may be other GC exhibits that 1 

I’ll ask to admit later on.  2 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, do you have 3 

documents that you’d like to put into the record at this 4 

point? 5 

 MR. GAMBURG:  We do.  At the interest of time, I think 6 

we’ll -- as well at this point or particular objections -- 7 

the Counsel for General Counsel’s case-in-chief, I can 8 

certainly do it at the beginning of our case-in-chief.   9 

It looks like my video’s fading.  Hold on one sec.  Much 10 

better.  Do you want me to start going through them? 11 

 JUDGE SORG-GRAVES:  Yes.  Give me one second.  I thought 12 

I had them hooked up on my screen, but they seem to have 13 

disappeared.  So let me go back and grab them before you 14 

start going through them.  Okay.  I’m sorry.  I do have them. 15 

(Respondent's Exhibit 1 marked for identification.)   16 

 MR. GAMBURG:  Okay.  So Respondent Exhibit 1 is the 17 

offer letter for Andrew Definis.   18 

 JUDGE SORG-GRAVES:  When you say "offer," I’m sorry, 19 

what do you mean? 20 

 MR. GAMBURG:  Offer of employment.  21 

 JUDGE SORG-GRAVES:  Okay.  Mr. Bonett? 22 

 MR. BONETT:  No objection.  23 

 MR. GAMBURG:  Actually --  24 

 JUDGE SORG-GRAVES:  Respondent 1 is admitted. 25 
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 MR. GAMBURG:  I’m sorry, Exhibit 1 is the offer letters 1 

for both Charging Parties, Mr. Andrew Definis and the second 2 

page of that is Nicholas Definis.  I apologize.  3 

 MR. BONETT:  Right. 4 

 JUDGE SORG-GRAVES:  Okay.  Thank you.   5 

  Again, still it’s admitted, Respondent Exhibit 1. 6 

(Respondent's Exhibit 1 received in evidence.) 7 

(Respondent's Exhibit 2 marked for identification.) 8 

 MR. GAMBURG:  Respondent Exhibit 2 is a Vesta 9 

compliance -- courses of the compliance, policies, and 10 

procedures manual.  11 

 JUDGE SORG-GRAVES:  Okay.  12 

 MR. BONETT:  I have no -- no objection. 13 

 JUDGE SORG-GRAVES:  So I understand that selected pages 14 

based upon this -- applicable to this case; is that correct? 15 

 MR. GAMBURG:  Correct. 16 

 JUDGE SORG-GRAVES:  Okay.  Mr. Bonett, no objections? 17 

 MR. BONETT:  Right.  No objections. 18 

 JUDGE SORG-GRAVES:  Okay.  Respondent 2 is admitted. 19 

(Respondent's Exhibit 2 received in evidence.) 20 

(Respondent's Exhibit 3 marked for identification.) 21 

 MR. GAMBURG:  Respondent 3 are the signed 22 

acknowledgements of the compliance manual by both Nicholas 23 

and Andrew Definis.   24 

 MR. BONETT:  No objection. 25 
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 JUDGE SORG-GRAVES:  Respondent 3 is admitted. 1 

(Respondent's Exhibit 3 received into evidence.) 2 

(Respondent's Exhibit 4 marked for identification.) 3 

 MR. GAMBURG:  Respondent 4 is an email from Andrew 4 

Definis to Justin Coleman copying -- and also to his brother 5 

Nicholas, dated September 2, 2019, along with an additional 6 

email Andrew Definis to Josh Meyers that same date cutting 7 

and pasting in a message shot that was going on between other 8 

parties and Justin Coleman. 9 

 MR. BONETT:  For this one, I’m not sure the relevance 10 

and I would object.   11 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 12 

 MR. GAMBURG:  Well, for this one it goes to -- it goes 13 

directly to discussions about compensation and value that the 14 

brothers were broaching with Justin Coleman and with Josh 15 

Meyers (ph.) going to, you know, the direct issues, which is 16 

the work and being paid for the value of the work.  And also 17 

comparing that to their coworkers. 18 

 MR. BONETT:  I think -- I’m pretty sure what Respondent 19 

is trying to do with this one is a little different.  20 

They’re -- I’m afraid that they’re going to use this to 21 

suggest that this is a reason that these guys were fired and 22 

I don’t see the relevance.  It’s not part of the reason they 23 

were fired.   24 

 MR. GAMBURG:  I represent that’s -- we’re not --  25 
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 JUDGE SORG-GRAVES:  I’m sorry, Mr. Gamburg, I didn’t 1 

understand what you said. 2 

 MR. GAMBURG:  I’ll represent that we’re not -- that that 3 

will not be represented as the reason for why they were 4 

discharged.  But this goes -- I mean, the first message on 5 

the second page of this email says, Hey Jus, what I predict 6 

to be multiple discussions around this topic.   7 

  I mean, what these -- what you will hear in the hearing 8 

is that these two individuals wanted to be paid more and in 9 

conjunction with their supervisors, were working towards more 10 

clarity in terms of their roles and what things would look 11 

like for them in the future in terms of their development in 12 

those roles and their compensation that would be related to 13 

them.   14 

  I mean, if I can just point you to the last -- second to 15 

last message at 10:00 p.m. by Andrew Definis, the last line 16 

says, "We are not willing to forgo our value."   17 

I don’t see how this -- this is highly relevant to the 18 

issue that we’re talking about.  It’s actually the most 19 

relevant that I think we’ve talked about at any length so far 20 

this morning.  21 

 JUDGE SORG-GRAVES:  I’m going to -- I’m sorry, 22 

Mr. Gamburg, I know it’s unusual.  Typically, I have the 23 

parties have come to more of agreement before we get on the 24 

record and this isn’t so laborious.  Are you going to have 25 
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one of the individuals that, I guess this Justin Coleman or 1 

one of the individuals that were involved in these emails 2 

testify? 3 

 MR. GAMBURG:  Well, there will be witnesses testifying 4 

about this document, yes.  5 

 JUDGE SORG-GRAVES:  I’m going to overrule and admit it.   6 

  Let’s stop for one minute.  Unfortunately, let’s go off 7 

the record for a second here.   8 

(Off the record from 11:06 a.m. to 11:08 a.m.) 9 

COURT RECORDER:  On the record. 10 

 JUDGE SORG-GRAVES:  Okay.  I admitted it, Respondent’s 11 

Exhibit 4.  These are emails between the Charging Parties and 12 

other officials at the Company.   13 

(Respondent's Exhibit 4 received in evidence.) 14 

(Respondent's Exhibit 5 marked for identification.) 15 

 MR. GAMBURG:  Okay. 16 

 JUDGE SORG-GRAVES:  Exhibit 5? 17 

 MR. GAMBURG:  Exhibit 5 are messages back-and-forth 18 

between the two Charging Parties concerning the compensation. 19 

 MR. BONETT:  Objection. 20 

 JUDGE SORG-GRAVES:  Admitted. 21 

(Respondent's Exhibit 5 received in evidence.) 22 

(Respondent's Exhibits 6, 7, 9, 11, 12, 13, and 15 through 18   23 

marked for identification.) 24 

 MR. BONETT:  And I have no objection to 6 and 7. 25 
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 JUDGE SORG-GRAVES:  Okay.  So 6 and 7 are again emails 1 

between the parties and --  2 

 MR. BONETT:  Right. 3 

 JUDGE SORG-GRAVES:  -- other individuals at the Company.  4 

 MR. BONETT:  Right.  And, Your Honor, I have no 5 

objection to 9, 11, 12, 13, 15, 16, 17, 18. 6 

 MR. GAMBURG:  Missed that.  Can you do that again? 7 

 MR. BONETT:  I have no objection to 9, 11, 12, 13, 15, 8 

16, 17, and 18.  9 

  So we can just look at the ones that I do have objection 10 

to.  11 

 JUDGE SORG-GRAVES:  Okay.  So let’s go ahead and admit 12 

into record Respondent’s 6, 7, 9, 11, 12, 13, 15, 16, 17, and 13 

18. 14 

(Respondent's Exhibits 6, 7, 9, 11, 12, 13, and 15 through 18 15 

received in evidence.) 16 

 MR. GAMBURG:  I believe that leaves us with 8 and 10 to 17 

address.  18 

(Respondent's Exhibits 8, 10 and 14 marked for 19 

identification.) 20 

 MR. BONETT:  8, 10, and -- 21 

JUDGE SORG-GRAVES:  14.  22 

 MR. BONETT:  -- 8, 10, and 14.  Right.    23 

 MR. GAMBURG:  Okay. 24 

JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, let’s start with 25 
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8. 1 

 MR. GAMBURG:  Exhibit 8, I guess I’d like to hear 2 

Mr. Bonett’s objection to that because it looks like most of 3 

those documents are part of one of the exhibits that’s 4 

already been admitted by the GC.  I assume it’s maybe one or 5 

two pages of this?  6 

 MR. BONETT:  There’s an email that looks like it says 7 

something about I found good s-h-i-t.  I don’t know what that 8 

means.  It’s -- there’s no context to it.  So I object to 9 

that.  I don’t what that is supposed to be. 10 

 JUDGE SORG-GRAVES:  What page are we looking at? 11 

 MR. GAMBURG:  The first page of the exhibit with the 12 

page number at the bottom 33.   13 

  Do I have that right, Mr. Bonett? 14 

 MR. BONETT:  Yes.  Mm-hmm. 15 

 JUDGE SORG-GRAVES:  Mr. Gamburg, because I don’t have a 16 

good understanding like the --  17 

MR. GAMBURG:  Right. 18 

JUDGE SORG-GRAVES:  -- are these an email chain where 19 

one’s in response to the one before?  It doesn’t look like 20 

that or it doesn’t --  21 

 MR. GAMBURG:  Not necessarily related.  I mean, they are 22 

related, but not related in terms of the chain.  Page 33 23 

certainly, the two Charging Parties can testify, or actually 24 

Mr. Nicholas Definis can testify as to what that was in 25 
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his -- all of why he sent that.  It’s a statement made by 1 

him.  He’s a party and my understanding is he will be 2 

testifying.  3 

 MR. BONETT:  Right.  So I guess my only objection is 4 

really to that first page.  The rest of them -- the rest of 5 

these, like Mr. Gamburg said, are part of our own exhibits.  6 

The GC exhibits.  So I don’t know what this first page is 7 

supposed to do.  It doesn’t look like it has anything to do 8 

with the rest of it. 9 

 MR. GAMBURG:  Well, we’ll get into that in testimony.  10 

And I guess, Your Honor, when we get to this document and we 11 

hear the testimony with respect to it, we can certainly 12 

circle back to admissibility at that time. 13 

 MR. BONETT:  Who’s going to give testimony?  The 14 

document is from one of the Charging Parties to the other.   15 

 MR. GAMBURG:  I don’t necessarily believe I have to get 16 

into how I’m going to present my testimony.  17 

 JUDGE SORG-GRAVES:  Then we’ll hold on this exhibit 18 

until we determine whether this particular page is relevant.  19 

At this point, it’s not clear to me its relevance.   20 

Let’s go onto Exhibit 9. 21 

 MR. GAMBURG:  Then I assume pages 34 through 40 of that 22 

exhibit are admitted, though? 23 

 JUDGE SORG-GRAVES:  Well are they already in?  Are all 24 

of them already in or no? 25 
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 MR. GAMBURG:  They’re already in as part as GC’s 1 

exhibit, but in terms of how we’re doing this with PDFs, I 2 

would just want to be able to use my pages as opposed to 3 

trying to figure out where they were in the GC’s exhibits. 4 

 MR. BONETT:  I don’t have a problem with that, but just 5 

to note my objection to that first page, that first email. 6 

 JUDGE SORG-GRAVES:  Okay.  So from Bates Numbers 34 7 

through -- what is the last number Bates on these emails? 8 

 MR. GAMBURG:  40. 9 

 JUDGE SORG-GRAVES:  40.  Okay.  So GC Exhibit 8 [sic] is 10 

admitted as to pages 33 through 40 in the Bates numbering in 11 

the bottom right-hand corner.  12 

(Respondent's Exhibit 8 received in evidence.) 13 

 MR. GAMBURG:  Okay.  Exhibit 10 are a number of emails 14 

between members Justin Coleman, Josh Myers, Josh Coleman.  15 

And the Bates, December 4 and December 5. 16 

 JUDGE SORG-GRAVES:  Just one second.  17 

 MR. BONETT:  Okay. 18 

 JUDGE SORG-GRAVES:  Okay.  Mr. Bonett.  19 

 MR. BONETT:  I would argue that these are hearsay.  And 20 

I don’t that they’re complete.  If you notice in 21 

Respondent -- in Bates Number 52 is an email that says, "What 22 

are your thoughts on the boys?"  From Josh Coleman to Justin 23 

Coleman.  24 

  And then the next email is, "You don’t think we should 25 
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fire them?" I’m guessing there’s an email in between that we 1 

don’t see. 2 

 MR. GAMBURG:  Speculating. 3 

 MR. BONETT:  Well, I’m not so sure.  I’m not so sure.  4 

So, I mean --  5 

 MR. GAMBURG:  Okay.  Let me say this.  Counsel for 6 

General Counsel served the subpoena in this case.  They asked 7 

for these types of communications.    8 

 MR. BONETT:  Right. 9 

 MR. GAMBURG:  They were produced yesterday.  This was 10 

part of the production in response to the subpoena.  You 11 

know, Counsel for General Counsel is having -- trying to have 12 

his cake and eat it too.  You know, you’re subpoenaing --   13 

 MR. BONETT:  I just don’t know if they are complete, 14 

that’s all.  15 

 MR. GAMBURG:  Hold on, let me finish my argument.  16 

You’re subpoenaing documents that you’re saying are relevant 17 

to the hearing, making us go through the burden of -- 18 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 19 

MR. GAMBURG:  -- who knows -- 20 

JUDGE SORG-GRAVES:  Mr. Gamburg?  Okay, I don’t need to 21 

hear all this.  I agree with him.  Put on witness and find 22 

out whether they’re complete.  Okay?  I don’t know either.  23 

We’ll hold that one until later.   24 

Number 14. 25 
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 MR. GAMBURG:  Number 14 we’ll put in through a witness 1 

if he’s not willing to agree to this document in advance, so 2 

be it.  We’ll have witnesses testify what this document is.  3 

 MR. BONETT:  All right.  4 

 JUDGE SORG-GRAVES:  Okay.  So we have all but one page 5 

of 8, 10, and 14 of Respondent’s Exhibits are admitted.  6 

Okay.  7 

 MR. GAMBURG:  Going back --  8 

JUDGE SORG-GRAVES:  And then --  9 

MR. GAMBURG:  Going back, I’m sorry, Your Honor, going 10 

back to Exhibit Respondent 10, I assume we’re holding off on 11 

the pages, page 51 that which again, is an email that is part 12 

of the GC’s exhibits.   13 

 MR. BONETT:  Okay. 14 

 JUDGE SORG-GRAVES:  Again, why don’t we just refer to 15 

the GC exhibit if you need to before you get to a witness 16 

that can fully deal with this particular exhibit of yours?  17 

Okay?  And then we’ll handle it that way. 18 

 MR. GAMBURG:  Okay.  Thank you. 19 

 JUDGE SORG-GRAVES:  Because it’s hard for me to know, 20 

you know, would I let in all but those two pages?  I don’t 21 

know exactly what I would let in at this point.  Okay?   22 

  I guess the next issue before we get moving is 23 

sequestration order that was mentioned prior to opening the 24 

record.  Does either party request to have a sequestration 25 
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order?  1 

 MR. GAMBURG:  Respondent does, Your Honor.   2 

 MR. BONETT:  And again, I have no problem with 3 

sequestering the two witnesses that I have.  I would assume 4 

that once the one brother is finished, that he can just stay 5 

and observe. 6 

 JUDGE SORG-GRAVES:  Yes, that makes sense to me.   7 

  Okay.  Let me read the sequestration order so it’s in 8 

the record for the attorneys.  My sequestration order is 9 

taken from Greyhound Lines, 319 NLRB 554, issued in 1995.  A 10 

sequestration order is being issued in this proceeding.  This 11 

means that all persons who expect to be called as witnesses 12 

in this proceeding, other than a person designated as 13 

essential to the presentation of a party’s case will be 14 

required to remain outside of the Zoom meeting whenever 15 

testimony or other proceedings are taking place.   16 

  A limited exception applies to witnesses who are alleged 17 

discriminatees in this matter.  They may be present in the 18 

courtroom at all times other than witnesses -- for when 19 

witnesses the General Counsel calls or Charging Party are 20 

giving testimony regarding the same events that the alleged 21 

discriminatees are expected to testify about.   22 

  The sequestration order also prohibits all witnesses 23 

from discussing with any other witness or possible witness’ 24 

testimony they’ve already given or will give.  Likewise, 25 



46 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Counsel for a party may not disclose to any witness the 1 

testimony of other witnesses.  Counsel may, however, inform 2 

his or her own witness of the content of testimony given by 3 

any opposing party’s witness to prepare to rebut that 4 

testimony.   5 

  It is Counsel’s and Representative’s responsibility to 6 

make sure that they and their witnesses comply with the 7 

sequestration rule.  The Judge should also ask each party to 8 

identify on the record the person designated as essential.   9 

  So I understand in this case with having two Charging 10 

Parties that Mr. Bonett and Mr. Gamburg have already agreed 11 

to a process where Mr. Bonett will call one of the Charging 12 

Parties first in the absence of the other Charging Party and 13 

we will hear that individual’s testimony and then we will 14 

allow the first charging party to stay -- the first witness 15 

to stay as the second one testifies.  Seems a reasonable 16 

accommodation for the hearing that’s, you know, involving two 17 

similarly situated Charging Parties.   18 

  Mr. Gamburg, are you requesting to have anybody remain 19 

in the hearing that will also be a witness?  I can’t hear 20 

you.  You’re muted.  21 

 MR. GAMBURG:  Yes, Judge, Mr. Povedano will serve as a 22 

corporate representative and likely as a witness as well.  23 

JUDGE SORG-GRAVES:  Okay.  Thank you.  Any other 24 

preliminary matters, Mr. Bonett? 25 
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 MR. BONETT:  No, Your Honor.  Just I guess we can go to 1 

opening statements and then I’ll put a witness on.  I would 2 

ask for two-minute break, if it’s possible, before we do 3 

that, and then we can get rolling.  But --     4 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, will you be 5 

doing an opening statement here at the beginning or at the 6 

beginning of your case? 7 

 MR. GAMBURG:  I’m actually going to do the opening 8 

statement in the beginning, right after Mr. Bonett.  9 

 JUDGE SORG-GRAVES:  Okay.  Let’s go ahead and take a few 10 

minute break.  Let’s come back at 11:30.  Let everyone have a 11 

few minutes to do what they need to do and then we’ll start 12 

with opening statements.   13 

  Let’s go off the record.  14 

 MR. BONETT:  Thank you.   15 

(Off the record from 11:23 a.m. to 11:31 a.m.)  16 

COURT REPORTER:  Okay.  On the record. 17 

JUDGE SORGE-GRAVES:  Thank you.   18 

Okay.  Mr. Bonett, are you ready to go forward with your 19 

opening statement? 20 

MR. BONETT:   Yes. 21 

JUDGE SORGE-GRAVES:  You may proceed. 22 

MR. BONETT:   Thank you, Your Honor.  23 

OPENING STATEMENT  24 

MR. BONETT:  So Your Honor, this case involves a 25 
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Respondent.  Respondent is a financial services company owned 1 

and operated by the Coleman family.  The Company serves 2 

investment and financial management needs of the family as 3 

well as outside clients.  And financial services include 4 

investments, estate planning, and insurance.  Vesta, you will 5 

hear, is one of a related -– a couple of related companies 6 

all owned and operated by the Colemans.  7 

The two discriminatees Charging Parties are brothers.  8 

They were hired as analysts in January 2019.  They were hired 9 

together.  Respondent, you’ll hear, loved their passion and 10 

their energy and enthusiasm and their skills.  The employees 11 

worked long hours.  They performed important investment 12 

analyst –- analysis and research.  They were given 13 

responsibilities and accolades.   14 

They were told at various times that they would possibly 15 

be entitled to a pay increase.  They asked about pay a number 16 

of times and were told that they would be evaluated and that 17 

a pay increase might be forthcoming.  But you’ll hear that on 18 

or about December the 3rd, 2019, Andrew, one of the brothers, 19 

accidentally or –- or -– through no fault of his own came 20 

across a document which turned out to be Respondent’s 21 

payroll.  He -– he encountered that document in the process 22 

of performing research on a company.  And basically in the 23 

course of his duties, he then showed that document to his 24 

brother and the two of them then asked to speak again to 25 
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their supervisor about pay because they learned that they 1 

were amongst the lowest paid employees.  2 

  They informed Respondent that there was a document –- a 3 

payroll document in the wrong place.  Respondent thanked them 4 

for revealing that and later on, they were discharged a 5 

couple of days later.  You’ll hear that they were discharged 6 

and that Respondent repeatedly said, including at a sworn 7 

unemployment hearing, that the dis -– that it was through no 8 

fault of their own that they found this document.   9 

  In -– in fact, the defense the Respondent gave in sworn 10 

testimony in unemployment was that it was not accessing –- 11 

accessing the information that was the issue, it was that 12 

they were going to use the information for a personal 13 

benefit.  At another part, Respondent said it was the use of 14 

the information that was the deciding factor in their 15 

discharge and they had discovered the information through no 16 

fault of their own.   17 

  We will argue that the discriminatees were discharged 18 

for the protected concerted activity of seeking a pay 19 

increase of -- of asking about a pay increase, and we would 20 

ask that they be reinstated and that they be compensated.  21 

  In terms of again Respondent’s defenses, I think you’ll 22 

hear there were some shifting defenses along the way and 23 

you’ll hear testimony about the employees who had no 24 

discipline record and no prior disciplinary problems, and 25 
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that they were summarily discharged for their protected 1 

concerted activity.  Thank you.  2 

JUDGE SORGE-GRAVES:  Thanks.   3 

Mr. Gamburg?  You’re muted.  It’s hard to get used to, I 4 

know. 5 

MR. GAMBURG:  Thank you, Your Honor.   6 

OPENING STATEMENT  7 

MR. GAMBURG:  -- Respondent Vesta VFO is one of several 8 

related business entities that are owned and operated by Josh 9 

Coleman.  One of the related entities, JJKC, supports and 10 

manages Coleman’s own family office and assets.  Another 11 

related entity, which you’ve already heard this morning is 12 

Momentum Advanced Planning, offers those same family office 13 

services to other high-wealth family clients.  Specifically, 14 

Momentum works with these family clients to manage, protect, 15 

and grow their family out –- offices and various assets.  16 

  As an additional offering for its family clients, in 17 

2018, you’ll hear testimony that Coleman established 18 

Respondent Vesta VFO.  And this entity was established to 19 

investigate and source new business investments for Coleman 20 

to offer to his family clients and extensive network of 21 

wealthy individuals.  The business concept was for Vesta to 22 

invest in businesses and then in turn, make investment in 23 

these businesses available to Momentum’s family clients.   24 

  Due to a series of missteps, the loss of critical 25 
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funding, and ultimately the pandemic, Vesta is no longer a 1 

going (ph.) concern after just being in operation for less 2 

than two years.  This case perterns [sic] to -– pertains to 3 

the Vesta only, that operation.  And the Charging Parties 4 

themselves were very briefly employed by that entity.  5 

  In addition to this background, I just wanted to give 6 

you that background in terms of the different entities so 7 

that you could keep that.  But the other thing I wanted to 8 

give background before I get into the actual Charging 9 

Parties, is the environment in which these businesses 10 

operate.  They operate in a very highly regulated 11 

environment.  Vesta did and Momentum still does.  The 12 

financial services industry is a highly regulated field and 13 

Respondent had to comply with state and federal laws, follow 14 

administrative and industry regulations, and depending upon 15 

the services offered, you know, had to maintain certain 16 

licenses to offer what we actually being –- even be 17 

compensated for those services.   18 

  And effective client service required that Respondent 19 

have access to its clients’ sensitive personal and financial 20 

information.  As a result, trustworthiness, discretion, and 21 

good judgment are of the utmost importance for Respondent’s 22 

business and among its employees.  And so Respondent was very 23 

diligent with respect to its protection of client 24 

information, as any misstep could result in a loss of a 25 
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client relationship, legal liability, or the end of the 1 

business altogether.   2 

  Now, the Charging Parties themselves -– with that 3 

background in mind, the Charging Parties were very unique 4 

hires for Respondent.  Unlike their other employees, Charging 5 

Parties came to the Company with very little experience to no 6 

experience in the financial services industry.  They came 7 

off, though, as hard workers and Respondent was willing to 8 

take a chance on them, collectively.  Despite their 9 

reputation as hard workers, their work qual -- their work 10 

quality was poor.  You’re going to hear testimony about that.  11 

And you’re going to hear testimony about them mistaking the 12 

quantity of the work for quality of work.  Their percentage -13 

– presentations supporting internal management were poor, the 14 

delivery was rough and inarticulate, and their assessments 15 

often lacked necessary data support.  16 

  And you’re also going to hear testimony about how in 17 

conjunction with their compensation discussions, they 18 

regularly denigrated and spoke disrespectfully about their 19 

coworkers.  They felt their value was far beyond any value of 20 

their coworkers.  In fact, you’ll see evidence that they 21 

suggested that one of their coworker’s, at least one of their 22 

coworker’s pay should go to them and not to that worker.  23 

  Now, these two individuals they were employed for 11 24 

months total.  Yet in that time they raised the topic of 25 
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compensation of requested pay raises on almost a continuous 1 

basis starting in or around April 2019, just three months 2 

after they were on the job.  Their compensation inquiries, 3 

you’re going to hear and see evidence, became more frequent 4 

in the fall of 2019.  And each time you’re going to hear 5 

testimony that Respondent replied firmly, but fairly, telling 6 

the Charging Parties that they would discuss compensation 7 

after their performance –- annual performance reviews at the 8 

end of the year.   9 

  However, you’re also going to see and hear testimony 10 

that that was not enough for the Charging Parties.  They 11 

obsessed over their pay and became so desperate that they 12 

desired -- for their desired compensation that they took what 13 

we believe the unscrupulous and possibly criminal actions 14 

that lead to their actual termination of employment.   15 

  As Mr. Bonett said, on December 3, 2019, Charging 16 

Parties once again attempted to discuss their compensation 17 

with their supervisor.  This time they indicated that they 18 

were in possession of confidential payroll information and 19 

they attempted to leverage that information for their desired 20 

pay increases.  While Respondent initially believed the 21 

Charging Parties simply stumbled upon this payroll 22 

information, they soon discovered the Charging Parties 23 

embarked on a fishing expedition digging through countless 24 

files and accessing innumerable documents including 25 
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downloading zip files clearly marked as backup file for an 1 

ongoing litigation.  In digging through those confidential 2 

files, Charging Parties exhibited in Respondent’s –- from 3 

Respondent’s perspective poor judgment that did not align 4 

with Respondent’s values, violated their work rules, and 5 

undermined any trust that Respondent could have in Charging 6 

Parties.  Once it discovered that breach of trust, Respondent 7 

moved forward with terminating their employment. 8 

 Now, despite what the General Counsel argues, Charging 9 

Parties compensation inquiries and where they’re sharing of 10 

compensation information to one employee and the other play 11 

no role in the termination of the –- of their employment.  12 

They had attempted to discuss, and you’re going to hear 13 

testimony and see it –- exhibits they discussed their 14 

compensation and Mr. Bonett said it in his opening statement, 15 

numerous times in the past have previously expressed -- and 16 

you’ll see testimony, you’ll hear testimony and you’ll see 17 

evidence to this, they had previously expressed knowledge of 18 

their coworker’s compensation.  Now on all of these 19 

occasions, they came and went without incident. 20 

  And third, Charging Parties actions in –- in exceeding 21 

their authorized access in Respondent’s system for the sole 22 

purpose to discover confidential information for their own 23 

personal gain undermined any trust that Respondent could 24 

possibly have in them and made it impossible for Respondent 25 
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to put them in a position of fidelity with sensitive client 1 

information.   2 

  Although we’ve shown through the witnesses and documents 3 

the General Counsel’s 81 allegations lack support.  Under 4 

Wright -- the Wright-Line Standard is General Counsel’s 5 

burden make a prima facie showing sufficient to support the 6 

inference that Charging Parties conduct was concerted and it 7 

was protected and that that concert –- protected concerted 8 

conduct was motivating factor in Respondent’s decision to 9 

discharge the Charging Parties.   10 

  Here, General Counsel has no evidence to support such an 11 

inference.  Time and again the Board has found that an 12 

employee is not engaged in protected activity when it exceeds 13 

normal scope of his employment and surreptitiously obtains 14 

his employer’s business records.  Thus, the Employer may 15 

loftily discipline an employee for such actions.  And even if 16 

the General Counsel were able to make a prima facie showing 17 

of protected activity, concerted activity, which we believe 18 

it cannot, the fact remains that Respondent discharged 19 

Charging Parties because they violated work rules and 20 

breached Respondent’s trust.  Respondent would have taken the 21 

same actions even in the absence of any protected concerted 22 

activity.  23 

  Your Honor, this –- this case is no different than prior 24 

to the technology age, you know, an employee surreptitiously 25 
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entering into the Human Resources Department’s private 1 

offices, rummaging through file cabinet after file cabinet, 2 

folder after folder, and document after document within each 3 

of those folders and then making a copy of desired 4 

information for their own personal use.  That is what 5 

happened here.  It just happened in an electronic version of 6 

those facts.  7 

  Based on this evidence as you’ll see from the witnesses 8 

and the documents, Respondent believes that there is no merit 9 

in law or fact to General Counsel’s allegations on this case.  10 

  JUDGE SORGE-GRAVES:  Okay.  Mr. Bonett.  I guess we’re 11 

to the point now that we’ll call our first witness.  12 

MR. BONETT:  Yes, your Honor.  I’m going to call Andrew 13 

Definis to the stand and I suppose Nicholas will be asked to 14 

sequester.  15 

  JUDGE SORGE-GRAVES:  Okay.  Do you have a preference as 16 

to whether I put Mr. Nicholas Definis in a breakout room or 17 

if we ask him to step offline.  Do you have a preference? 18 

MR. BONETT:  I -– I don’t have a preference.  19 

(Audio connection lost from 11:45 a.m. to 11:47 a.m.) 20 

MR. NICHOLAS DEFINIS:  -- the rule with what I do.  But 21 

Andrew’s –- to -- 22 

(Audio connection lost.) 23 

  THE COURT REPORTER:  -- I’m sorry.  Not to interrupt, 24 

but my connection just went out so I didn’t get anything that 25 



57 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

anybody just said, if anything was said at all.  1 

  JUDGE SORGE-GRAVES:  Okay.  We’re just -– the last few 2 

minutes have just been about trying to determine how to make 3 

sure that Nicholas Definis -– when he is off screen is unable 4 

to hear Andrew Definis’s testimony.  5 

  I guess, Mr. Definis, one, I will be asking you under 6 

oath whether or not you were able to hear, I ask you to -- to 7 

the extent that you can go as far as possible in the house 8 

away from the room that Nicholas –- I’m sorry -– that Andrew 9 

is in, that you do that.  Okay? 10 

MR. NICHOLAS DEFINIS:  Yes, your Honor.  11 

  JUDGE SORGE-GRAVES:  And if you can still hear -– I 12 

don’t know what the weather is like where you’re at if you 13 

could step outside and take a little walk. 14 

  MR. NICHOLAS DEFINIS:  Sure.  15 

  JUDGE SORGE-GRAVES:  Just don’t go far.  Okay? 16 

MR. NICHOLAS DEFINIS:  Yeah.  17 

JUDGE SORGE-GRAVES:  Okay.  18 

MR. NICHOLAS DEFINIS:  Okay. 19 

JUDGE SORGE-GRAVES:   I will check in with you when we 20 

call you back to the –- to the –- 21 

MR. NICHOLAS DEFINIS:  Okay.  22 

JUDGE SORGE-GRAVES:  -- hearing.   23 

MR. NICHOLAS DEFINIS:  No problem.  24 

JUDGE SORGE-GRAVES:  Okay?  25 
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MR. NICHOLAS DEFINIS:  Yes.  Thank you.  1 

JUDGE SORGE-GRAVES:  Thank you.  2 

MR. NICHOLAS DIFINIS:  Bye. 3 

JUDGE SORGE-GRAVES:  Bye.  4 

  Okay.  Give me one second.  5 

Okay.  I’m sorry, Mr. Bonett.  If you call your first 6 

witness again.  7 

  MR. BONETT:  Sure. Your Honor, I call Mr. Andrew Definis 8 

to the witness stand.  9 

  JUDGE SORGE-GRAVES:  Mr. Definis, if you could raise 10 

your right hand.  It’s hard for me to fit it in the screen, 11 

but here, thank you.  12 

(Whereupon,  13 

ANDREW DEFINIS 14 

was called as a witness by and on behalf of the General 15 

Counsel and, after having been duly sworn, was examined and 16 

testified as follows:) 17 

JUDGE SORGE-GRAVES:  Okay.  18 

  Mr. Definis, because of this Zoom world, I’m going to 19 

have to ask you some additional questions that I typically 20 

wouldn’t.  And you might not have heard in any other 21 

proceeding if you’ve seen it on TV.  22 

  First, can you state your full name and spell it for us? 23 

  THE WITNESS:  Sure.  My first name is Andrew; it’s  24 

A-N-D-R-E-W.  25 
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  JUDGE SORGE-GRAVES:  And last name? 1 

THE WITNESS:  It’s Definis, spelled D-E-F-I-N-I-S. 2 

  JUDGE SORGE-GRAVES:  Okay.  And Mr. Definis, I’m going 3 

to ask, is there anybody in the room that you are in? 4 

THE WITNESS:  No, there is not. 5 

JUDGE SORGE-GRAVES:  And do you have your door closed? 6 

THE WITNESS:  Yes.  Yeah.  And –- it’s -- 7 

JUDGE SORGE-GRAVES:  Okay. 8 

THE WITNESS:  -- and there’s like an extension thing, 9 

but the actual room is closed.  It’s a -– like a day room.  I 10 

can show you if –- 11 

JUDGE SORGE-GRAVES:  Well, let me ask you a couple other 12 

questions.  Are you going –- were -– you’re going to be asked 13 

to view documents on an email. 14 

THE WITNESS:  Mm-hmm. 15 

JUDGE SORGE-GRAVES:  You know, a PDF on an email.  And 16 

you’re capable of doing that, I assume? 17 

THE WITNESS:  Mm-hmm. 18 

  JUDGE SORGE-GRAVES:  Yes?  Okay.  19 

  First, I’d ask you make sure you clearly say yes or no.  20 

THE WITNESS:  Okay. 21 

JUDGE SORGE-GRAVES:  And then the next thing I need to 22 

caution you is that you are to look at only what the 23 

Counselors in this proceeding or myself ask you to look at.  24 

So no other text messages, no other chat messages, PDFs, 25 
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emails, anything of that nature or on any type of electronic 1 

device.  Do you understand? 2 

THE WITNESS:  Yes.  3 

JUDGE SORGE-GRAVES:  Okay.  In what -– how are you going 4 

to view the exhibits, the emails that are sent to you?   5 

THE WITNESS:  I –- I have my cell phone right here that 6 

I can go on my Gmail and I can show you what I’m doing.  7 

JUDGE SORGE-GRAVES:  Okay.  So then if you can take your 8 

camera and just move it around so I can understand what 9 

you’re doing.  10 

THE WITNESS:  Sure.  It’s so –- sorry.  I have my phone 11 

here and I’m just letting you get a view of the room.  It’s 12 

really –- 13 

  JUDGE SORGE-GRAVES:  Okay. 14 

  THE WITNESS:  Have my phone out.  Just going to my Gmail 15 

here.  And what –- do you know which document you want me to 16 

–-   17 

JUDGE SORGE-GRAVES:  Not at this point.  18 

THE WITNESS:  Okay. 19 

  JUDGE SORGE-GRAVES:  But that’s how you’re going to 20 

handle it.  21 

  THE WITNESS:  Okay.  22 

  JUDGE SORGE-GRAVES:  Okay.  23 

  THE WITNESS:  Yes. 24 

  JUDGE SORGE-GRAVES:  Mr. Gamburg, do you have any 25 
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questions? 1 

  MR. GAMBURG:  No, I don’t.  Good.   2 

  JUDGE SORGE-GRAVES:  Okay. 3 

  And Mr. Bonett, you satisfied with this?  Okay. 4 

  MR. BONETT:   Yes. 5 

  JUDGE SORGE-GRAVES:  Thank you for your time, 6 

Mr. Definis.  And again, just caution you to not have any 7 

communications in -– in any format other than what we’re 8 

doing here in the hearing.  Do you –- 9 

  THE WITNESS:  Yes. 10 

  JUDGE SORGE-GRAVES:  -- understand? Okay.  Thank you.  11 

  THE WITNESS:  Okay.   12 

  JUDGE SORGE-GRAVES:  Okay, Mr. Bonett, your witness. 13 

  MR. BONETT:  Thank you.  And I’ll -– I -- I guess I’ll 14 

refer to my witness –- witness as Andrew as opposed to 15 

Nicholas.  16 

DIRECT EXAMINATION 17 

Q. BY MR. BONETT:  Andrew, can you tell me who you worked 18 

for in 2019? 19 

A.  Sure.  I worked for Vesta VFO.  20 

Q. Okay.  And can you just tell me how you were hired and 21 

who hired you? 22 

A.  Yes.  I was hired by Justin Coleman.  My brother and 23 

myself both applied for the same job and upon seeing that we 24 

were brothers, Justin Coleman had an interest in that and 25 
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kind of thought that it was interesting that we both applied 1 

for the same spot.  We both work in the same industry and 2 

stuff like that.  We –- and he wanted to kind of like pick 3 

our brains.  It stood out among other people that he was 4 

looking at.  5 

Q. Okay.  What –- where was the advertisement for the job? 6 

A. It was on indeed.com. 7 

Q. And what was the -- the job described as? 8 

A.   It was analyst –- it was very -– it was vague.  It was 9 

saying analyze potential investments, operate current 10 

investments, as well as work with administra –- help with 11 

administrative roles.  It could be basically a generalist was 12 

the overall description was.  But the main factor that stood 13 

out to both of us was the investment opportunities, the 14 

exposure to deals and stuff like that, and as well as 15 

exposure to actually working with a family office.  16 

Q.  Okay.  We’ll get to all that.  What company hire –- 17 

hired you?  Was it Vesta VFO? 18 

A. Yes. 19 

Q. And is that the only company that you worked for? 20 

A.   No.  We regularly did work for, I would say at least, I 21 

don’t know, like seven, eight entities on the regular 22 

between -- it could be Vesta Biomass, like, depending on the 23 

industry and stuff like that, they could create entities that 24 

could be in energy, it could be in aviation, it could be in 25 
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all these stuff.  Like, we looked at so many different 1 

sectors that an entity might be created and you might have to 2 

go and do work for that entity itself.  But our –- our hub 3 

was with Vesta VFO.  We might have to collaborate with 4 

Momentum on something, we might have to work with, what’s it 5 

called, Vesta Capital and stuff like that.  Yeah.  6 

Q. Okay.  But was there an office? 7 

A. Yeah. 8 

Q. Where was the office? 9 

A. It was at -– I believe the address is 1600 North 10 

Bethlehem Pike in Lower Gwynedd. 11 

Q. Okay.  And was the office for Vesta VFO? 12 

A. Yes.  13 

Q. Was it also the office for Momentum Advanced Planning? 14 

A. Yes, it was.  15 

Q. And JJKC? 16 

A. Yes, it was.  Actually, when Justin texted us for the 17 

interview, he said to look for the sign that said Momentum 18 

when pulling in the parking lot.  19 

Q. Okay.  And can you tell me about your experience prior 20 

to working for Vesta? 21 

A. Sure.  I worked at BNY Mellon doing data management and 22 

quantitative analysis in their Corporate Actions Department.  23 

So we would be confirming a lot of different trades, a lot of 24 

different investment analysis for the Company itself, their –25 
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- their clients as well.  1 

  And prior to working at BNY Mellon, I worked at my 2 

father’s antique and jewelry business which we did, like, 3 

alternative investments, so precious metals, collectibles, 4 

antiques, jewelry, things of that nature.  All like asset 5 

evaluation stuff.  6 

Q. Okay.  And when you were hired, what was your position 7 

at Vesta -– what was the title of your position? 8 

A. It was Analyst.  9 

Q.  Okay.  And you –- you described some of your duties.  10 

Can you –- can you go through your -– your duties?  Just –- 11 

just sort of summarize, we don’t -– 12 

A. Sure.  13 

Q. -- need everything. 14 

A. It could be managing current investments.  It could be 15 

looking at potential investments.  It could be streamlining 16 

operations of an –- an acquired company.  It could be capital 17 

raising for a company.  It could be marketing pitch decks.  18 

It could be doing dossiers on potential clients that they’re 19 

looking at meeting, new advisors or new firms to bring in 20 

deal pipeline, and stuff like that.  So you’ll do the 21 

research on the people so they kind of have a background on 22 

who these people are, what they do, stuff like that, so they 23 

don’t go in blind.  24 

Q. Okay.  And was most of your work done on a computer? 25 



65 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes. 1 

Q. Was it a company-issued computer? 2 

A. Yes, it was.  3 

Q. Did Nicholas also have a company-issued computer? 4 

A. Yes, he did.  5 

Q. Separately?  Two –- two separate computers? 6 

A. Yes. 7 

Q. Okay.  And you reported to the office? 8 

A. Yes.  9 

Q. Was there -– what kind of access did you have to files? 10 

A. Any SharePoint that we were even could gain, like access 11 

at all, we were given access to.  And there were SharePoints 12 

that we -– we didn’t have access to that had nothing to do 13 

with us and we would –- could never get on them if we wanted 14 

to.  Like, we only went on ones that were relevant to our 15 

work. 16 

Q. Okay.  And can you tell me what a SharePoint is?  Tell 17 

us. 18 

A. Yes.  A point of sharing information, it could be 19 

documents, it could be files of various types, it could be 20 

Excel files, it could be PDFs, it could be pictures, and 21 

stuff like that.  It could be such a vast amount of 22 

information on just one company, let alone an industry let 23 

alone all the deals they’re looking at and stuff like that.  24 

Q. Okay.  Who was your supervisor, at first? 25 
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A. At first it was Justin Coleman.  1 

Q. And -– and you -- you mentioned the Colemans.  Can you –2 

- can you just -– just so that we have a picture.  Who –- who 3 

are the Colemans and what are their first names? 4 

A.  Sure.  There is Justin Coleman, he is the youngest 5 

brother.  There is Jeremy Coleman who is the middle brother.  6 

And there is Josh Coleman who is the eldest brother.  And 7 

then there is their father, Bill Coleman, who is the Chief 8 

Financial Officer of the Company.  9 

Q. Okay.  And -- and they all had some role with this 10 

company. 11 

A. Yes.  12 

Q. Were –- what type of customers did the Respondent have? 13 

A. They were high net worth individuals.  So it could be 14 

client –- well there was also, like, clients that they had 15 

for deal pipelines and stuff like that, but their main thing 16 

was the high net worth individuals doing various services, it 17 

could be accounting, estate planning, bringing investment 18 

opportunities, succession, insurance, life insurance, risk 19 

management, all types of stuff.  20 

Q. Okay.  And when you say you did –- you researched, did 21 

you research on behalf of these customers or –- yeah, did you 22 

research so that information could be given to customers or 23 

did you research just so information could be used by the 24 

Colemans? 25 
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A. They were –- it was for both.  So there would be deals 1 

he would look at and they –- if they were passed through the 2 

pipeline, then the supervisors would then take those deals 3 

forward to the clients.  4 

Q. Okay.  Did your Supervisor change at some point? 5 

A. Yes.  It changed from Justin Coleman to Josh Myers.  I 6 

believe it was at maybe mid –- mid to late April or early 7 

May.  8 

Q. Okay.  And you were hired in what, January 2019? 9 

A. Yes.  10 

Q. Did you report to the office five days a week? 11 

A. Yes, I did.  12 

Q. How many hours a week would you typically work? 13 

A.   On average throughout the entire year, about 70 to 80 14 

hours every week. 15 

Q. At the office? 16 

A. No, not at the office.  We had to go and work at home. 17 

Q. Okay.  So about how many hours did you put in at the 18 

office? 19 

A. Depending on –- depending on the week, they –- they 20 

might shut the office down on a Friday and they’ll leave at 21 

noon.  But depend -– depending on how it went, we were always 22 

there.  I never missed a day of work.  23 

Q. Okay.  And you also worked at home? 24 

A. Yes.  25 
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Q. And the same applies to Nicholas? 1 

A. Yes.  2 

Q. Were you generally working on projects together? 3 

A. All the time.  4 

Q. Okay.  And you general worked about the same number of 5 

hours? 6 

A. Yes.  7 

Q. And what was your pay? 8 

A. It was 50,000 with the implicit negotiation to speak 9 

again at three months.  Because initially we rejected the 10 

50,000 because he wanted to see how we did -- Justin Coleman, 11 

I’m sorry, I -– 12 

Q. Well, let me –- let me -– let me clarify.  Just tell me 13 

what was your pay?  Was it $50,000 a year? 14 

A. Yes.  15 

Q. Okay.  And were there any promises or discussions about 16 

potential increases?  And if so, who –- who discussed it and 17 

when? 18 

A. Sure.  So -- 19 

MR. GAMBURG:  I -- I object.  I mean, I’ve let a number 20 

of questions go that are quite leading.  I would just like a 21 

–- at least a caution in terms of leading this witness 22 

through.  23 

MR. BONETT:  I –- I’m not sure –- I’m not sure what 24 

questions you’re referring to but I –- right now I’m asking 25 
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were there discussions about pay. 1 

JUDGE SORGE-GRAVES:  And I’ll take that last question as 2 

a foundational-type question.  Then he asked a very open-end 3 

question with whom and when.  So let’s -– let’s go there.  4 

MR. BONETT:  Okay.  5 

JUDGE SORGE-GRAVES:  Mr. Definis, if you could answer 6 

that question.  7 

THE WITNESS:  Sure.  So when we were given the offer 8 

letter, he said, I just need something to put down to get you 9 

on paper and –- and started.  Once you show us what you can 10 

do, we’ll sit back down after 90 days, three months, and 11 

we’ll adjust it accordingly to your performance in the 12 

industry.  13 

Q BY MR. BONETT:  Okay.  14 

A. And this was Justin Coleman who said this.  15 

Q.  Were -– were there annual or periodic reviews? 16 

A.  There –- there wasn’t standard periodic reviews.  If you 17 

mean as far as comments like of how our performance is going? 18 

Q. No, actual performance evaluations. 19 

A. No.  There wasn’t a performance evaluation like a 20 

standardized one.  21 

Q. Okay.  Who gave you your work assignments? 22 

A. At what point of the year? 23 

Q. Well, take –- take me through the year.  You –- 24 

A. Sure.  Initially it was –- so initially we reported to 25 
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Justin Coleman but once you were in the door, you might have 1 

to do something for Josh Myers or Bill Coleman or Jeremy 2 

Coleman or it –- it depended on the hour of the day.  They 3 

might need you to help out with something.  They call them 4 

fire drills.  So like fire drills was basically like scramble 5 

of like something’s going on and we need to get done by the 6 

day and like, it could be like, chaotic that you’re kind of 7 

like running around with your head on fire trying to get 8 

something out the door or like figure something out for 9 

somebody.  10 

Q. How many employees did Vesta employ during your tenure 11 

there? 12 

A. Let me think.  You mind if I count them out as far as 13 

like, so I can -- you know, -– 14 

Q. Sure. 15 

A. -- as far as -– 16 

Q. Okay.  17 

A. -- I know?  So it was Justin, Jeremy, Bill, Josh 18 

Coleman, Josh Myers, Rick Cott.  It was Jordan Karen, Seth 19 

Morton (ph.), Jeremiah Lap (ph.), Gregg Mallinder (ph.), my 20 

brother Nicholas, myself, LeAnn Acton (ph.).  There was four 21 

interns throughout the year; two of them got converted to 22 

full time and one’s in Momentum.  That was Chris Murphy (ph.) 23 

and Sophia Povedano, Tom’s daughter, who were converted to 24 

full time.  25 
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Q. Okay.  And were there also separate employees who worked 1 

for Momentum, then? 2 

A. Yes.  3 

Q. Okay.  Were there separate employees who worked for 4 

JJKC? 5 

A. The only person that I know of that worked for JJKC was 6 

Brian Gallagher, who was, like, head of Family Office 7 

Administration or something like that.  Just like around the 8 

office tasks, errands, not to undermine what he did because 9 

he was one of my favorite people there.  10 

Q. Okay.  Was your –- I think I asked you this, but was 11 

your brother’s pay the same as yours? 12 

A. Yes, it was.  13 

Q. And was Josh Myers your Supervisor until the end of your 14 

employment? 15 

A. Yes. 16 

Q. When did your employment end? 17 

A. December 6th. 18 

Q. 2019? 19 

A. Yes.  20 

Q. You mentioned someone named Seth Morton.  Who was Seth 21 

Morton? 22 

A. Seth Morton was the head of Research.  23 

Q. Was there a specific team that you worked for, by the 24 

way? 25 
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A.  Yes.  They might call it the investment team or the deal 1 

team.  That consisted of various people.  It con -– consists 2 

of the Colemans and Tom Povedano and Josh Myers, Rick Cott, 3 

myself, my brother, at one point Jordan Karen was on it, at 4 

one point Neil Cohn (ph.) was on it.  And at another point –- 5 

and then Jeremiah and Gregg Mallinder (ph.) were added.  I 6 

think Jeremiah didn’t join till maybe the mid to late summer.  7 

He was an equity trader, like a stock trader at first, and 8 

they moved them over to the investment team.  And Gregg 9 

Mallinder was originally, I believe, a consultant and moved 10 

over to full time after a couple months.  11 

Q. Okay.  Was Seth Morton on the deal team? 12 

A. Yes, he was.  13 

Q. And what happened to his employment? 14 

A. He was terminated.  It was on Halloween.  15 

Q.  Do you know why? 16 

A.  Well I -– yes.  My brother and myself had spoken to Josh 17 

Myers and Justin Coleman about -– he was claiming our work as 18 

his own and acting as a conduit between us and Josh Myers, 19 

Josh Coleman and stuff like that, where we wouldn’t get 20 

invited to meetings we were supposed to be at.  He would say 21 

that -– basically, we would walk into a room and say, look 22 

what I came up with type of stuff.   23 

  And we addressed this with Justin –- actually the day 24 

that –- that Seth Morton was fired, Justin Coleman messaged 25 
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us and said, like, hey, how are you guys doing after today?  1 

Because we were there like as he was like, basically, like, 2 

not in the actually room as he got terminated but we were 3 

there that day and saw him, you know what I mean.  And he 4 

said, like, I wanted you guys to know that you’re okay and 5 

that you were a big part of this decision.  6 

Q. Okay.  Do you remember when that –- you said that was 7 

around Halloween? 8 

MR. GAMBURG:  Well, and I would object.  I was will –- I 9 

was waiting for the witness to testify.  The original 10 

question was, do you know why Seth Morton was fired?  There 11 

was no foundation set for that and listening now to the 12 

witness’s answer, he still hasn’t set forth what basis he 13 

would have for knowing the reasons why Mr. Morton was 14 

discharged.  And for that reason I would ask to strike back 15 

that answered question -- that answer to that question.  16 

JUDGE SORGE-GRAVES:  Mr. Bonett, I don’t know if you 17 

want to -– 18 

MR. BONETT:  I –- 19 

JUDGE SORGE-GRAVES:  I do understand what Mr. Gamburg 20 

was saying that -– 21 

MR. BONETT:  Yes.  22 

JUDGE SORGE-GRAVES:  -- that Mr. Definis’s answer wasn’t 23 

actually responsive to your question.  24 

MR. BONETT:  Right. 25 
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JUDGE SORGE-GRAVES:  You want to try to clean that up or 1 

we’ll see what -- if it has any --  2 

MR. BONETT:  Yeah.  I can –- 3 

    JUDGE SORGE-GRAVES:  -- value. 4 

MR. BONETT:  I can go through it.  I don’t know that I 5 

need to explore it too much.  I appreciate it.  6 

Q. BY MR. BONETT:  Okay.  So let me -– let me ask you this.  7 

You mentioned also a guy named Neil Cohn.  Do you remember 8 

Neil Cohn? 9 

A. Yes.  10 

Q. What happened to his employment? 11 

A. He was -- I believe they stopped working on a deal 12 

together at the end of summer and they basically stopped 13 

pursuing part of that avenue so they didn’t need him for 14 

that, like, anymore. 15 

Q. Okay.  So –- 16 

A. And he was a consultant, I believe.  I’m not sure if he 17 

was exactly –- that was his designation, but he was helping 18 

towards working on a specific sector.  19 

Q.  Okay.  And -– and –- 20 

MR. GAMBURG:  Again, Your Honor, I would object here.  I 21 

would like to have foundation for the basis for this 22 

witness’s knowledge with respect to why an employee’s 23 

employment has come to end if he doesn’t have that –- 24 

MR. BONETT:  Okay.  25 
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MR. GAMBURG:  -- that knowledge, then I don’t believe 1 

he’s a witness that can testify on that basis.  2 

JUDGE SORGE-GRAVES:  I understand.  3 

MR. BONETT:  All right.  4 

JUDGE SORGE-GRAVES:  Mr. Bonett, it’s not very valuable 5 

if –- 6 

MR. BONETT:  Okay. 7 

JUDGE SORGE-GRAVES:  -- if I have no basis to credit it 8 

for.  9 

MR. BONETT:  All right.   10 

Q. BY MR. BONETT:  Let -– let’s go back to Seth Morton.  11 

How do you know how Seth -– how do you know information about 12 

how Seth Morton’s employment ended?  Who –- who if anyone 13 

told you? 14 

A. Josh Myers walked down and told me, myself, my brother 15 

Nick, Jeremiah Lap (ph.), and Gregg Mallinder in the 16 

investment team meeting room.  17 

Q. And what did he specifically say about Seth Morton? 18 

A. He was being, like, that his position was being phased 19 

out.  20 

Q. Okay.  How about Neil Cohn?  How do you come about the 21 

information on Neil Cohn? 22 

A. So -- 23 

Q. If you know.  24 

A. Yeah.  I don’t know the exact, like, what they, like the 25 
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timeline of it, like as far as like, other than it was phased 1 

out similar to Seth, but it was more sector-specific.  2 

Q. Okay.  So no one specifically told you what happened to 3 

Neil Cohn? 4 

A. No.  No.  And like it wasn’t a very specific deed that I 5 

was like, he’s like, he’s done or something like that that, 6 

you know.   7 

Q. Okay.  Okay.  Let me ask you, did any other employee 8 

perform the duties that you and Nicholas performed? 9 

A. In variations.  Myers did what we did.  He was our 10 

supervisor but he did the exact same type of duties that we 11 

did.  Justin would help look at deals, Jeremy would help look 12 

at deals, eventually Gregg and Jeremiah ended up helping look 13 

at deals.  Josh Coleman would regularly look at deals and so 14 

would Bill Coleman.  Tom Povedano would also look at deals 15 

regularly with us.  Rick Cott, Jordan Karen did for a while, 16 

but, like, I’m not sure –- 17 

Q. Okay. 18 

A. If --  19 

Q. Did you -– did you gain in responsibilities as you moved 20 

along your employment? 21 

A. Exponentially. 22 

Q. Tell me about that.  23 

A. So it would initially be helping look at things with 24 

like task oriented with –- it could be Justin and Jeremy have 25 
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looked through certain documents and stuff like that.  And 1 

then we got pulled into the investment team within, like, our 2 

first four or five days to start looking at other deals that 3 

they needed our opinions on.  They needed help with the work 4 

on it, help modeling, doing due diligence, investment 5 

analysis, market research and stuff like that.   6 

  Like the first week or the second week we were there we 7 

were flown out to look at a –- one of the acquisitions we 8 

were looking at with –- with all the Colemans and Josh Myers.  9 

And I believe it was Rick Cott, Neil Cohn, my brother, and a 10 

couple other people, we flew out and looked at a place in 11 

Texas and then we looked at, I’m guessing they’re going to 12 

refer to it as Project either A or B Strata in Texas.  They 13 

operated in Texas and Louisiana. 14 

Q. Okay.  Were you ever given any compliments or accolades 15 

during your employment? 16 

A. Thoroughly, throughout the entire course of the year.  17 

Q. Tell me about those. 18 

A. So it was –- a lot of it -- and so in the beginning of 19 

the year, when we even did our interview with Justin, he 20 

printed out a model and was -– it like –- it was a PDF, it 21 

wasn’t even electronic where you can mess with the numbers or 22 

anything like that.  And while he interviewed us, he’s like, 23 

can you build this and figure this out?   24 

  And that’s what hit the switch for them because he said, 25 
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we were sitting on this for two months and couldn’t figure it 1 

out.  And that’s what got our foot in the door for a second 2 

interview that happened in late December -– no we were called 3 

on December 28h and then we were brought in on January 2nd to 4 

have an interview all day and that’s when we signed our offer 5 

letters.  6 

Q. Okay.  What was it about you guys being brothers that 7 

was attractive to them? 8 

A. We came to –- so -- we -- 9 

MR. GAMBURG:  -- Objection.  10 

THE WITNESS:  Oh, I’m sorry.  11 

JUDGE SORGE-GRAVES:  Basis? 12 

MR. GAMBURG:  He’s asking for the state of mind of -– of 13 

them.  First of all, I don’t know who "them" is but he’s 14 

asking for the –- the state of mind of -- of another 15 

individual.  There’s no foundation to that question.  16 

MR. BONETT:  Okay.  I can –- I can rephrase it.    17 

JUDGE SORGE-GRAVES:  Thank you. 18 

Q. BY MR. BONETT:  Did any of the Colemans at any time say 19 

anything about the fact that you guys were brothers? 20 

A. Yeah.  They –- they mentioned what was enticing also was 21 

that we were one of three brothers like them, we came from a 22 

family-owned business like they did, and that we also had 23 

interest in the financial services and investments. 24 

Q. One second.  All right.  I just emailed over a couple of 25 
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documents.  Let me know when you have those.  1 

A.  Oh, you’re saying -– I apologize.  I’m sorry.  I thought 2 

you were –- 3 

Q. I’m asking, yeah, yeah.  4 

A. I’m sorry. 5 

Q.  Do you have the -–  6 

A. -- I didn’t know that. 7 

Q. Do you have the documents I just emailed you? 8 

A. Yes, I do.  9 

Q. Okay. 10 

A. Yeah. 11 

Q. Oops, wait a minute.  Sorry about that. 12 

A. Mm-hmm. 13 

Q. Okay.  Can you look at the documents start with GC 26 14 

and tell me if you’ve seen that before? 15 

A. Yes, I have. 16 

Q. Okay.  What is that? 17 

A.  So GC 26 it is Justin informing us that they’re closing 18 

the office for Friday for -– 19 

MR. GAMBURG:  (Indiscernible) if we could 20 

(indiscernible) GC 26, I don’t believe there was an exhibit 21 

marked GC 26.  22 

MR. BONETT:  Oh, I saved it as such. 23 

JUDGE SORGE-GRAVES:  No, I don’t have it.  24 

MR. BONETT:  Okay.  I’m sorry.  I’m going to –- I’m 25 
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going to mark this as GC 26.  1 

MR. GAMBURG:  And for that matter, I’d like to before --   2 

JUDGE SORGE-GRAVES:   Okay. 3 

MR. GAMBURG:  -- the witness to answer any questions on 4 

the document that would be forwarded to him.  5 

MR. BONETT:  I’m sorry? 6 

JUDGE SORGE-GRAVES:  I think that it did just come to 7 

us.  8 

MR. BONETT:  Oh, I got it to everybody.  Yeah.  I -–  9 

JUDGE SORGE-GRAVES:  Yes.  Make --  10 

MR. BONETT:  Let me -– let me -–  11 

JUDGE SORGE-GRAVES:  Yeah. 12 

MR. BONETT:  -- let me make sure everybody has it first.  13 

Yeah. 14 

JUDGE SORGE-GRAVES:  Thank you.  That was my –- I 15 

thought maybe it was something that we’d already had that he 16 

didn’t, and therefore that’s –- 17 

MR. BONETT:  Right. 18 

JUDGE SORGE-GRAVES:  Okay.  19 

MR. BONETT:  Okay.  20 

JUDGE SORGE-GRAVES:  Mr. Gamburg, were you able to open 21 

it?  It looks like a text message.  22 

MR. GAMBURG:  I have it.  Thank you, Judge. 23 

JUDGE SORGE-GRAVES:  Okay.  Mr. Bonett.  24 

Q.  BY MR. BONETT:  All right.  So the first –- you were 25 
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going through what I have marked as GC 26.  It looks like a 1 

text message.  2 

A. Yes.  3 

Q. Can you tell me, is there a date on this text message? 4 

A. Not that I see.  5 

Q. Okay.  Do you recall who sent this and when? 6 

A.  This was from Justin Coleman.  I’m -– I’m going to –- I 7 

believe that it was in -– in or around April.  8 

Q. Okay.   9 

MR. BONETT:  I’d like to move for -- well, you know 10 

what, let me go through the next one.  11 

Q. BY MR. BONETT:  The next one in the email is –- is 12 

titled as GC 27.  I don’t think it has that on there but can 13 

you open that document, please? 14 

A.  Yes.  A text message on June 6, 2019 from Bill Coleman.  15 

Q. Okay.  And what is that? 16 

A.  That is -– he texted us a GIF of two wolves and it said, 17 

Look, it’s Nick and Andrew.  Love your passion, guys.   18 

It got cut off.  What he said after that was on everything.  19 

Q. Okay.  And this was a typical way to communicate?  Is 20 

this –- this through a phone text or how does this -– or is 21 

this through like a message -– 22 

A.  No, that was a –- that one specifically was a text 23 

message. 24 

Q. Okay.  Is this how you guys often communicated with the 25 
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Company? 1 

A.  With the Colemans themselves.  2 

Q. Okay.  Then the third one, GC 28, what is –- if you 3 

could open that one.   4 

A.  Sure. 5 

Q. What is that? 6 

A.  That is a text from Justin Coleman.  I believe that this 7 

was in –- this was February 1st.  Sorry, it’s time stamped at 8 

the bottom.  9 

Q. Okay.  And what is this about? 10 

A.  So he was asking me if I wanted to take like some 11 

modeling courses as basically, like, do you want to further 12 

your education, he was offering and stuff like that.  And I 13 

joked with him, I was like, why?  Am I slacking in, like, in 14 

any way?  And he’s like, that’s what was his response, you’re 15 

incredible, Andrew, I want to do everything I can to help you 16 

to be the best.  You’re the only person I know that is 17 

capable.  Everyone is so impressed.  I’m very sorry if I came 18 

across that way.  The two of you are seriously awesome.  19 

Q. Okay. 20 

MR. BONETT:  Your Honor, I’d like to move for the 21 

admission of these three exhibits. 22 

(General Counsel's Exhibits 26 through 28 marked for 23 

identification.) 24 

JUDGE SORGE-GRAVES:  Mr. Gamburg? 25 
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MR. GAMBURG:  Well, starting with Exhibit 26, Judge, 1 

now, despite the –- the title for the PDF itself, I’m not 2 

sure what the relevance of this is.  It looks like it’s a cut 3 

off message.  The top is supposed –- doesn’t look like it’s 4 

complete exchange here of what this is actually responding 5 

to, if at all.  I guess we might just stay with one exhibit 6 

at a time.  7 

JUDGE SORGE-GRAVES:  Yes.  In this respect --  8 

MR. BONETT:  Your Honor.  9 

JUDGE SORGE-GRAVES:  Yes, Mr. Bonett.  10 

MR. BONETT:  Yeah, for all three of these, I mean, I -– 11 

you heard Counsel’s opening statement about these guys being 12 

some sort of problem employees and I wanted to lay out the 13 

case that -– at least a prima facie case that they were 14 

actually commended at times.  So I think all three of these 15 

are, what I would say are commendations from the Colemans, to 16 

some extent.  They support our position that the -– the 17 

Charging Parties did not have any performance issues and in 18 

fact were valued employees. 19 

MR. GAMBURG:  Mr. Bonett, I believe you asked the 20 

witness does it have a date and it obviously doesn’t have a 21 

date.  We don’t know when the time –- what time frame this 22 

was -- this occurred.  23 

JUDGE SORGE-GRAVES:  Mr. Definis –- 24 

MR. BONETT:  I think he testified of it relative time 25 
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frame on this one, right? 1 

THE WITNESS:  Yeah.  I believe it was in April.  2 

JUDGE SORGE-GRAVES:  I’m going to overrule the 3 

objection.  I think it's corroborative of at least his 4 

testimony about receiving such text.   5 

Concerns about Number twenty -– GC 27, Mr. Gamburg? 6 

MR. GAMBURG:  27, no objection based on date for the 7 

photo but then there’s a message underneath it begins with –- 8 

it looks we’re getting a cut off document here.  We don’t 9 

have the full message that was -– 10 

JUDGE SORGE-GRAVES:  Right.  Mr. Bonett, is there any 11 

way you can substitute the rest of that text? 12 

MR. BONETT:  I don’t have a substitute, but I think that 13 

the witness testified with the last couple of words on that 14 

text.  15 

JUDGE SORGE-GRAVES:  Mr. Definis, I do recall you 16 

testifying as to that.  I guess, do you still have these text 17 

messages? 18 

THE WITNESS:  That one that was sent?  Yeah, that was 19 

just cut off because of the PDF.  I’m guessing the page line 20 

knocked it off because the picture was too big. 21 

JUDGE SORGE-GRAVES:  So –- 22 

MR. BONETT:  What -- we could --  23 

JUDGE SORGE-GRAVES:  -- my understanding when you sent 24 

it, it was all visible; is that what you’re telling me? 25 
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THE WITNESS:  Yeah.  I’m guessing it was two pages and 1 

like, the part that was in between the two pages, it was too 2 

enlarged and it got cutoff.  I mean, I can supply it to the 3 

General Counsel.  That is something I’d like. 4 

MR. BONETT:  All right.  Yeah, I don’t -- 5 

JUDGE SORGE-GRAVES:  Mr. Bonett, I guess at some point 6 

if you could substitute a complete one that -- that finishes 7 

what appears to be a second sentence or second phrase, maybe 8 

third sentence, third phrase –- 9 

MR. BONETT:  Okay.  10 

JUDGE SORGE-GRAVES:  -- on that document.  Otherwise, 11 

I’m find in inadmissible.  I think that -- that I agree with 12 

Mr. Gamburg’s concern that we should have at least the full 13 

document if we’re going to admit it.  14 

MR. BONETT:  Okay.  15 

JUDGE SORGE-GRAVES:  Okay?  So assuming that you 16 

substitute a full document, whether it has to be split into 17 

two pages or, you know, sometimes with these type of text 18 

messages they’re a little redundant.  For example, you have 19 

to –- this second block of text be on a separate page or 20 

something.  21 

MR. BONETT:  Right.  Right. 22 

JUDGE SORGE-GRAVES:  Okay?  23 

MR. BONETT:  Okay.  24 

JUDGE SORGE-GRAVES:  And then Number 28, Mr. Gamburg.  25 
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MR. GAMBURG:  28, the same incomplete -- in terms of 1 

what the original text message that Justin Coleman appears to 2 

be sending in response to something that then -– that there’s 3 

later on Andrew is responding to, but it’s cut off in terms 4 

of what –- what –- what this is in response to 1 and 2.  5 

Again, I don’t believe we have testimony in terms of when 6 

this actually –- it doesn’t have a date on it so I don’t 7 

think that testimony of when it occurred -– 8 

MR. BONETT:  It’s at the bottom.  Yeah.  He testified 9 

that it was February 1st, 2019. 10 

MR. GAMBURG:  Well –- 11 

MR. BONETT:  It shows at the bottom of this.  12 

MR. GAMBURG:  Yeah, I see the date on the bottom but 13 

that’s the date –- usually in text messages there’s a date 14 

that starts a new chain and that looks like it’s starting a 15 

new thing and we don’t necessarily -– so I understand what 16 

you’re saying that it was predating at least February 1, 17 

2019.  But, again, are we just going to say that this was 18 

sometime in January?  19 

MR. BONETT:  His testimony was that it was sometime in 20 

February, or right?  Is –- that it was February 1st, this is 21 

when this text came through.  22 

THE WITNESS:  You’re –- you’re asking me?  I’m sorry.  23 

JUDGE SORGE-GRAVES:  Let’s just ask about -- let me ask 24 

Mr. Definis for –- the question is, here’s the date that’s at 25 
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the bottom.  Is that the date of these text messages at the 1 

beginning or is that the date of the next text message 2 

starting, "All things for a reason my man." 3 

THE WITNESS:  No, that was a response to the end of 4 

mine.  Like when Justin replied, All things for a reason, was 5 

after my response to his initial text.  6 

JUDGE SORGE-GRAVES:  Okay.  So on the same date is what 7 

you’re saying? 8 

THE WITNESS:  Yes.  To the best of my knowledge that was 9 

on the 1st of February.  10 

MR. GAMBURG:  Then the other concern I had, Judge, was, 11 

you know, it says, you know, the first is -- exchange starts 12 

with, I’m sorry, you know, it has the last sent -– the last 13 

sentence of that text says, "I’m very sorry if I came across 14 

that way."  So he’s -- Justin’s responding to something that 15 

precedes this initial text and we don’t have the context or 16 

the full exchange between Justin Coleman and Andrew.  17 

MR. BONETT:  Again, the –- what I’m trying to show here 18 

is that they were commended in their employment and –- 19 

  JUDGE SORGE-GRAVES:  And I understand that but, I also  20 

–- 21 

MR. BONETT:  Yes.  22 

JUDGE SORGE-GRAVES:  -- understand his concern about –- 23 

MR. BONETT:  It’s a text from his client so if he has, 24 

you know, to want to make completeness and wants to put in 25 
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more -– more that goes against that, then he can do that.  I 1 

–- all I need to put in –- or all I’m seeking to put in is -– 2 

is this part about everyone is so impressed, I’m very sorry 3 

if it came across -– the two of you are seriously awesome. 4 

That’s pretty much it.  He can cross them on it.  He can put 5 

a complete text from his own client in it.  This is what I 6 

have and this is what I’m offering.  That’s –- and this is 7 

the reason I’m offering it.  8 

MR. GAMBURG:  I guess to comment on, you know, me having 9 

to do the work to find this text from a client as opposed to 10 

that being your burden to do, I would also add that the 11 

Charging Party did receive a subpoena duces tecum that 12 

requested communications, text, emails, that sort of thing, 13 

and, you know, to produce they cut off communication would -– 14 

is also just not responsive to this in a deposition.    15 

JUDGE SORG-GRAVES:  Okay.  Mr. Bonett, to the extent 16 

that, you know, this does seem to be only part of a 17 

conversation that is linked.  I mean, I assume that there is 18 

a definitive beginning to this particular conversation, 19 

whether it be all on the same day or an ongoing conversation, 20 

I’m going to agree with Mr. Gamburg that -- that I think it’s 21 

necessary to have this full conversation here.   22 

 It may bring a fully different impression if I have to 23 

say the entire conversation.  I -- I don’t know.  It may have 24 

the same impression that, you know, this portion of it gives 25 
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me.  But if you’re going to offer, you know, a text chain, I 1 

guess it does make sense to me that I have the entire one 2 

unless the subject changes.  3 

You know, for example, sometimes you might be, I don’t 4 

know, talking about the weather to begin with and then switch 5 

to a different subject.   6 

MR. BONETT:  Right. 7 

JUDGE SORG-GRAVES:  But it seems that he’s relating back 8 

to the same -- to a subject that spurred this communication 9 

here on his texts.  10 

So again, to the extent well, we visited, if we have a 11 

more complete.  Otherwise, as far as the relevance in 12 

general, I find it relevant and probably will admit.  I think 13 

we do need the complete chain. 14 

MR. BONETT:  Thank you.  15 

JUDGE SORG-GRAVES:  Okay. 16 

MR. BONETT:  Okay.  All right.  I’ll return to 17 

questions.  18 

JUDGE SORG-GRAVES:  Yes. 19 

Q BY MR. BONETT:  Mr. Definis, can you tell me how often 20 

you raise the issue of pay and some of the discussions 21 

relating to pay that you had with the Respondent. 22 

A. With the Respondent? 23 

Q. Yeah, with your bosses or whomever. 24 

A. So after 90 days, Justin Coleman had walked in our 25 
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office on March 5th and we discussed -- basically he said my 1 

brother works there as well and he was saying you guys have, 2 

you know, blown past our expectations.  I know we said we 3 

were going to sit back down at 90 days, but we’re swamped 4 

right now.  Do me a favor, just hold on for a little while 5 

till things slow down.  Like, till all these projects start 6 

kind of like easing up on all of us because we might have had 7 

like seven, eight projects going on at that time between the 8 

deal pipeline and once we were actually diligence.  9 

 And that got put off to six months.  Like he said, it’s 10 

not -- 11 

Q. Let me --  12 

A. -- in between but definitely had six months.  13 

Q. Okay.  So let me bring it then to six months into your 14 

employment.  Was there a discussion at six months into your 15 

employment? 16 

A.  No, I got switched over to Josh Myers in mid-April to 17 

like early May.  18 

Q.  Okay.  When was the next time, then, that you discussed 19 

your pay? 20 

A. It was mentioned briefly with Justin Coleman and myself 21 

and my brother Nicholas in July or early August, I believe, 22 

just in passing of him saying like, I know, like, again, 23 

we’re going to sit back down.  Like if I don’t reconcile it 24 

by the end of the year, I have to rely on Myers’s actual 25 
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opinion of you.  Like, he’s been in the industry for 20 1 

years, he’ll know better what people in this industry are 2 

getting paid.  We’re going to rely on his expertise on this.   3 

Q. Okay.  Did you -- were you discussing -- and I guess 4 

this is a little odd because you’re two brothers, you guys 5 

live in the same house, right? 6 

A. Yes, we do. 7 

Q. Okay.  So were you discussing pay with your brother 8 

throughout your tenure? 9 

A. Yes. 10 

Q. Okay.  And were you -- was one of you a spokesperson or 11 

were both of you asking about pay?  With the Company.  I’m 12 

sorry. 13 

A. Nick usually took the lead on speaking about pay. 14 

Q. Okay.  And was he speaking on his own behalf or on both 15 

of your behalves? 16 

A. Both of ours.  It would be after we had a discussion and 17 

wanted to collectively go together. 18 

Q. Okay. 19 

A. To go. 20 

Q. And there’s a couple of emails in the record.  If you 21 

look at GC 19, if you could try to pull that one up. 22 

A. Mm-hmm.   23 

Q. Let me know when you’re ready.   24 

A. Yeah, I have it here. 25 
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Q. Okay.  All right.  Tell me about that email.  I mean, 1 

it’s pretty self-explanatory but if you could just briefly 2 

tell me what prompted this and a little bit about this email.   3 

A. Yeah.  So previously we had discussions with Justin 4 

regarding Seth Morton with our conditions of employment as I 5 

stated previously, claiming credit for our work.  I think 6 

that’s a conduit between us and Josh Coleman, Josh Myers, 7 

Rick Cott, et cetera.   8 

 All said how Jeremiah had put on to the investment team 9 

initially it was he like described that he would be learning 10 

with us and also helping communicate and kind of clear the 11 

clutter of like miscommunication that was going on.   12 

 Sorry, there’s a lot to read through.  It was 13 

addressing, basically, that Jeremiah had the same problem 14 

that happened with Seth Morton was now beginning to happen 15 

with Jeremiah.  Where it became an extra layer between us and 16 

our -- the supervisors so the job letter starts extending 17 

rather than shortening.  18 

Q. Okay.  Now this is a rather lengthy email.  19 

A. Mm-hmm. 20 

Q. It looks like it’s from Nick.  And you’re copied on 21 

this.  I’m sorry, it’s from you.   22 

A. Yeah.  So it was initially our conversation of reaching 23 

out to Justin.  And at the end of it, Justin said to copy and 24 

paste it to Myers the exact conversation.  25 
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 I believe he said, "I appreciate you guys bringing this 1 

up.  It’s evident you can fight your own battles and giving 2 

your positive inclination towards Myers.  I think all of this 3 

should be copied and pasted right to him.  I promise he will 4 

be receptive about it.  It’s the kind of feedback I know he’s 5 

working for.  6 

 That being said, he’s still a leader and leaders have to 7 

find a way for everyone to work together.  So go in with 8 

honesty and open-mindedness towards a solution.  I know the 9 

route that I’m going to take on this but don’t let that 10 

handicap you, you guys are striking up a particular relevant 11 

cord and I think a little blunt honesty might do everyone 12 

some good including yourselves."  13 

Q. Okay.  And you’re reading from the bottom where it says, 14 

Justin Coleman. 15 

A. Yes.  16 

Q. And that is a cut and paste of an email from Justin 17 

Coleman to you guys? 18 

A. In a conversation we initiated originally with Justin 19 

that he asked us to copy and paste and send to Myers.  20 

Q. Okay.  And throughout this, you’ve got names like 21 

there’s Andrew Definis, it says 10:00 p.m.  That’s also cut 22 

and paste from the message you send? 23 

A. Yes.  24 

Q. Okay.  And ultimately you come up and you have the 25 
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entirety of this.  Is this -- the entirety of this a message 1 

you sent to Josh Myers copying your brother? 2 

A. To the best of my knowledge, yes.  It was copied and 3 

sent directly to him after.   4 

Q. Okay.  And again, this is concerning both yours and your 5 

brother’s terms of employment?   6 

A. Yes, it is.   7 

Q. Okay.  Take a look now at GC 20, if you could. 8 

A. Yes, I see. 9 

Q. Okay.  Tell me what -- tell me about that one, please.  10 

A. This was Nicholas reaching out on behalf of both of us.  11 

And after we had the discussion with Justin that Josh Myers 12 

will be handling our compensation and our job roles, job 13 

duties, our titles, so for at like -- , so on, we wanted to 14 

begin at least setting into motions the different topics that 15 

had to be discussed going forward with it.   16 

Q. Okay.  And it’s Nicholas to Josh and you -- 17 

A. Yes. 18 

Q. -- right? 19 

A. Yes.  20 

Q. All right.  Was there a response to this email? 21 

A. Yes, there was.   22 

Q. Okay. 23 

A. I believe it’s in the Respondent’s exhibits.   24 

Q. Can you -- can you direct -- direct me to that one? 25 
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A. Yes, give me just a moment.  Give me -- lots of -- lot 1 

of pages.  One -- 2 

 MR. GAMBURG:  Just to facilitate, it’s Respondent’s 6.   3 

 THE WITNESS:  Yeah, this is on -- I’m sorry, give me one 4 

second, scrolling.  It is Exhibit 6. 5 

Q. BY MR. BONETT:  Okay. 6 

A. It’s the second page of Exhibit 6 in the Respondent’s. 7 

Q. Gotcha.  Okay.  I see.  All right.  So this is all part 8 

of that discussion? 9 

A. Yes. 10 

Q. All right.  After October 2019, were you given a sense 11 

of when you would have an evaluation? 12 

A. He said by that week, it was the -- by the end of the 13 

year.  14 

Q. And your one-year anniversary would have been what?  15 

January 2020? 16 

A. January 2nd, 2020. 17 

Q. Okay.  Do you know whether the bosses were going to be 18 

around during the holidays? 19 

A. No, we were informed that they weren’t going to be open 20 

for the holiday week at the end of the -- end of December.  21 

So that’s like Christmas and New Year’s and stuff like that.  22 

So the last week of December they were closed.  And then Josh 23 

Myers had told us that he’s going on vacation to Disneyworld 24 

a week before that.  25 
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Q. Okay.  So when -- when, if you know, did you expect to 1 

have a conversation about pay coming upon your annual review? 2 

A. We relied on him saying that by the end of the year.  3 

Q. Okay.  All right.  So let me go right to, then, the 4 

project you were working on when you found this payroll 5 

document which we’ve discussed.  Tell me about the 6 

circumstances of you finding the payroll document, what you 7 

were working on, and how you found it.   8 

A. Sure.  So after initially, then, stopping work with 9 

Cunningham I believe it was May --  10 

Q. I’m sorry, I didn’t catch that.   11 

A. Did I cut off? 12 

Q. I just didn’t -- couldn’t hear what you were saying.   13 

A. Oh.  After initially -- 14 

Q. Can you start again? 15 

A. -- stopping work on Cunningham, I believe in May, we 16 

were uploading files for their iDeals for litigation and 17 

stuff like that.  They started going back into talks with 18 

him. 19 

Q. When you say they and him -- 20 

A. I’m sorry. 21 

Q. -- can you be a little more clear? 22 

A. Yeah.  That’s that as a whole, so there would be the 23 

supervisors would go and have the meetings along wit the 24 

Colemans themselves.   25 
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Q. Okay.  1 

A. So it’d be Josh Myers, Rick Cott, and Tom Povedano, and 2 

Seth Morton was not present at the meeting that they with 3 

them. 4 

Q. What were they discussing in terms of Cunningham, if you 5 

know? 6 

A. So the property -- this -- so after they had their kind 7 

of like falling out from earlier in the year, there was an 8 

opportunity to sell land that was held.  And the money that 9 

was basically owed to Vesta by Cunningham that they 10 

originally were like disputing.  They would break even on and 11 

they were -- it would be considering either investing 12 

anything in access to that into Canada or West Virginia or 13 

walking away.  14 

 And the walking away was basically like they had a split 15 

of everything in excess. 16 

Q. All right.  So as of -- well, tell me the date that you 17 

found the payroll document.   18 

A. December 3rd. 19 

Q. Of 2019. 20 

A. Yes. 21 

Q. Okay.  And what were you working on when you found the 22 

payroll document? 23 

A.  We were approached by Josh Myers and Bill Coleman on 24 

separate occasions in early to mid-November about going -- 25 
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doing a deep dive back into Cunningham and possibly coming 1 

like management consultants.  It was, how Myers had explained 2 

it to us, working on this project more exclusively.  So we 3 

had like a totem pole of importance and this would be moving 4 

back up towards the top of it. 5 

 And Bill Coleman had walked in -- this is around the 6 

time they were looking for the deed and stuff like that on 7 

November 4th, I believe in the Respondent’s exhibits.  And 8 

this -- Bill Coleman approached us after that and asked us if 9 

we were able to find it.  And he said we’re going to have to 10 

do a deep dive back into Cunningham because Josh and him have 11 

been talking again, like, as you know because they had a 12 

meeting maybe a month and a half, two months relatively 13 

around that time frame as discussing going back into working 14 

together.  15 

Q. Okay.  Was the -- this business venture, was it that -- 16 

what exactly was Vesta looking at in terms of Cunningham? 17 

A. So it would be investing into it’s called upstream oil 18 

and gas, it’s drilling wells in the areas of West Virginia 19 

and possibly Canada. 20 

Q. Okay.  So these were wells that Cunningham owned that 21 

Vesta was looking at? 22 

A. So there was project plans and basically them funding it 23 

and a split occurring when profit would be coming in.  And 24 

the assets were held by Vesta during the time period as like 25 
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collateral.  And it basically as the projects pan out and 1 

stuff like that and they break even, they’ll like relinquish, 2 

I’m guessing -- I don’t want to put words in their mouth of 3 

like the exact terms of their contract, but --  4 

Q. Okay. 5 

A. -- within those parameters. 6 

Q. All right.  Was there a SharePoint exclusive to the 7 

Cunningham project? 8 

A. Yes, so there was -- there was a Cunningham -- 9 

Cunningham Appalachia, Canada Appalachia or -- I can’t 10 

remember the name off the top of my head but it was around 11 

that name that was created specifically to that. 12 

Q. Okay.  Did you have access to that? 13 

A. Yeah.  That SharePoint actually was marked as public so 14 

everybody in that company, anybody who had access to their 15 

Office 365 system had access to that.  So --  16 

Q. Was it password protected? 17 

A. No.  No.  So working on SharePoint’s definition for 18 

public SharePoint is open discovery and open collaboration. 19 

Q. For everyone invested. 20 

A. Yeah.   21 

Q. Is that who you mean?  Not the -- .   22 

A. Well, no.  And if -- there might be like -- if a system 23 

is shared with them and like the Office 365, if they operate 24 

on the same system, then they would have had access to it as 25 
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well because it’s all in a closed loop system.  1 

Q. So tell me how you came about to find -- how you came to 2 

find the payroll document. 3 

A. It was a file called Cunningham iDeals 11/7/19 backup.  4 

Clicked on that, it downloaded and -- even open the 5 

Cunningham iDeals 11/7/19 backup, you had to save it.  It 6 

didn’t just pop open like other ones would.  So you had to 7 

save it directly.  And then once it was open, there was my 8 

name, Nick’s name, I believe it was like Seth Morton, Josh 9 

Myers, Justin Coleman, Jeremy, and Bill and -- I’m not sure 10 

if I’m leading you now.   11 

Q. I’m sorry, you saw their names on what? 12 

A. Like basically like -- like so everything like people 13 

would upload together, we would all collaborate on the 14 

documents we would be adding.   15 

 So like if you uploaded documents for that project to 16 

help on it, they might put your name on it or they might jus 17 

put them all together.   18 

Q. Okay.  Thank you. 19 

 JUDGE SORG-GRAVES:  So I understand it, sort of like a 20 

group project where you could all access those documents -- 21 

 THE WITNESS:  Yes. 22 

 JUDGE SORG-GRAVES:  -- in the same place? 23 

 THE WITNESS:  Yes.   24 

 JUDGE SORG-GRAVES:  Okay. 25 
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 THE WITNESS:  Yeah.  The whole idea of SharePoint is for 1 

collaboration.  2 

Q. BY MR. BONETT:  Okay.  And where was the payroll 3 

document? 4 

A. The payroll document within it, you could -- the 11/7/19 5 

zip folder and then there was each subfolders and then within 6 

it, it was under Justin’s -- within that me folder.  And it 7 

was like just had fully loaded payroll.  It like -- it didn’t 8 

say Vesta or Cunningham payroll or anything like that.  9 

Q. Did it say do not open? 10 

A. No. 11 

Q. Did it say confidential? 12 

A. No. 13 

Q. Was there any blocked access to that? 14 

A. No.   15 

Q. Okay.  And when you opened it, what did you think you 16 

were opening? 17 

A. The fully loaded payroll for Cunningham. 18 

Q. Okay.  What exactly -- what actually was it? 19 

A. It was the payroll for Vesta.  20 

Q. Okay.  What did you do when you saw that? 21 

A. Initial shock.  I was like, it’s like who uploaded it to 22 

there?  It had like -- my brother like who uploaded this to 23 

here? 24 

Q. I’m sorry, you said you talked to your brother about it? 25 
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A. Yeah.  And I also screenshot that whoever put it on 1 

there put it on a public SharePoint.  So everybody in the 2 

Company had access to the -- to this.   3 

Q. Did you put it on there? 4 

A. No, I didn’t put the file on to there, no. 5 

Q. Okay.  Did you know who put it on there? 6 

A. Yeah, it was Gregg Mallinder uploaded it.  Because when 7 

people upload like an overall folder, it’ll say like the main 8 

person who uploaded it name at the bottom. 9 

Q. Okay.  So was it your understanding that this was in the 10 

wrong place? 11 

A. Not necessarily.  I didn’t know the rhyme or reason of 12 

really what it was because it was on there for 37 days. 13 

Q. Okay. 14 

A. So like maybe they had a reason for it, maybe they 15 

didn’t.  But the next day when -- to be on the safe side of 16 

it -- 17 

Q. Let me -- I’ll get to that, I’ll get to that -- 18 

A. Yeah. 19 

Q. -- if you could.  So did you print this out? 20 

A. No. 21 

Q. Did you save it to a personal drive? 22 

A. The --  23 

Q. The payroll. 24 

A. The file itself? 25 
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Q. Yes.  1 

A. So it is the Company computer’s drive.  It’s not my 2 

personal drive, I don’t own anything.  I didn’t use a 3 

personal computer for this company. 4 

Q. Okay.  So did you alert anyone with the Company that 5 

this was on there? 6 

A. Yes.  I alerted Justin Coleman himself. 7 

Q. When did you do that? 8 

A. I alerted him on December 4th at 9:18 a.m. as soon as we 9 

were able to set our computers down and set everything up. 10 

Q. Okay.  And when you -- what time of night did you find 11 

this?  The day before? 12 

A. So it was found at around I believe it was 3 -- 3:00 13 

p.m. and we were working on deals and getting called in to 14 

the other room to go work on stuff.  And because it was on 15 

there for 37 days, I said, hey, the logic was maybe they 16 

meant to put it on there, I don’t know.  I don’t -- I can’t 17 

go in to his brain, you know what I mean, what his intent was 18 

of having it on there. 19 

Q. Okay.  20 

A. And but -- after it like to even just common courtesy to 21 

somebody to let them know.  Maybe he would say it was 22 

supposed to be on there.  Or, you know what I mean?  Or it 23 

wasn’t.  I just wanted him to have the knowledge that it was 24 

on there. 25 
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Q. Okay.  But what time did you leave that night? 1 

A. From Vesta? 2 

Q. From the office, right. 3 

A. I believe it was around 4:30, 5:00.  I’m not sure what 4 

time the deal team cut out that day. 5 

Q. Okay.  And you said you alerted Justin Coleman -- 6 

A. Yes.  7 

Q. -- the next day? 8 

A. Yes. 9 

Q. Okay.  And what did he say after you alerted him? 10 

A. He didn’t respond till about like 1:00, a little bit 11 

after 1.  And he just said where?  And we specified to him on 12 

Cunningham app Canada -- I’m not sure the exact sequence of 13 

the words.  But then he said thank you, can you please delete 14 

it?  Like he knew that you had to download it to even see a 15 

file, that it wasn’t supposed to be on there.  You can’t open 16 

the zip folder without having to download it itself.  Do you 17 

know what I mean?  So like even how to save it for it to 18 

unzip.   19 

Q. Okay. 20 

A. And other subfolders were within that. 21 

Q. So he asked you to do what?  To delete it? 22 

A. Yeah.  He said can you please delete the entire 23 

Cunningham -- he said the exact name like 11/7/19 iDeals from 24 

your hard drive?  I assume you had to download it like unzip 25 
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it or get into the zip files or something like that? 1 

Q. Okay.  What did you do next? 2 

A. Deleted it. 3 

Q. How do you do that just to help us understand? 4 

A. Oh. 5 

Q. Just, yeah, so we understand what you did. 6 

A. This -- it had gone to the -- so clicking into your hard 7 

drive and finding like the -- like click file, it opens up 8 

and you look for the file itself, like searching for it.  And 9 

then you right click and click delete.  10 

Q. Okay.  And you did that? 11 

A. Yes.  12 

Q. Did you let him know you did that? 13 

A. Yes. 14 

Q. Did Nick also do that or did he even have that? 15 

A. Nick -- Nick wasn’t able to click it and download it.  16 

That’s the entire reason I hadn’t notified it because he’s 17 

like I can’t even see it.  18 

Q. Okay. 19 

A. What are you talking about?  You know. 20 

Q. Okay.  So only you had to delete it. 21 

A. Yeah. 22 

Q. And what is it about this -- was there anything on this 23 

document that related to your pay? 24 

A. My pay was, yeah, on it.  Yeah, it was open, yeah.  25 
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Q. Nick’s pay was on there too? 1 

A.  Yes.  2 

Q. And what did you learn about your pay vis-à-vis everyone 3 

else? 4 

A. So in past conversations of the compensation structure 5 

that it was similar to -- I had like our compensation 6 

structure was a norm at this company, was what we were told 7 

throughout the year that everybody has a similar situation.  8 

If you see in the exhibit the Respondent of Myers responding, 9 

he said I’m also getting paid a third of what I used to make.   10 

  I believe he has the text message itself stating 11 

everybody’s in a similar situation and he was -- because we 12 

were saying like is everybody in the same situation?  Justin 13 

explained it this way and he was saying -- basically 14 

reassuring that it was -- 15 

Q. This was -- this was prior --  16 

A. -- kind of the rules. 17 

Q. I want to be clear, this is -- 18 

A. Yeah. 19 

Q. -- prior to you finding the document. 20 

A. Yes. 21 

Q. Okay.  So after you found the document, what did you 22 

understand about your pay? 23 

A. That the conversation structure wasn’t -- as I 24 

explained, not everybody was basically in the same boat.  25 
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Yeah. 1 

Q. Okay.  Were you at the top, the bottom, where were you? 2 

A. We were the lowest paid employees at Vesta. 3 

Q. Okay.  And did you or Nicholas say anything after you 4 

received this document to Josh Myers? 5 

A. I’m sorry, say that again. 6 

Q. Did you say anything after you saw this document to Josh 7 

Myers? 8 

A. Yes.  We reached out to him.  And we -- 9 

Q. Who reached, you or Nick? 10 

A. Nicholas did. 11 

Q. Okay.  What did he -- what did he say? 12 

A. I believe it’s one of the exhibits.  I’m not going to 13 

know it off the top of my head word to word.  Paraphrasing, 14 

basically, like, you know, just reached an inflection point 15 

of and wanted to talk to you.  We know that you basically, 16 

you’re supposed to know about our compensation structure 17 

going forward.  We just want to know when you plan on doing 18 

that and like when we speak to you about it.  19 

Q. Okay.  20 

A. There was no like did we have a payroll document comes 21 

all to us. 22 

Q. Okay.  So did either you or Nicholas say -- did you 23 

attach the document to him? 24 

A. No. 25 
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Q. Did you say, hey, I know so and so’s salary? 1 

A. No. 2 

Q. Okay.  Let me just make sure I have -- I think it’s GC 3 

17.  Just show that I show you.  Yeah, take a look at GC 17 4 

and tell me if that’s the message from Nick to Josh Myers.   5 

A. GC 17.  Give me one second, I’ll just -- 11.  It’s just 6 

stucking on -- stuck on load.  There it is.   7 

 It says, Hey, Josh, I believe my brother and I have 8 

reached an inflection point as additional items have 9 

warranted our immediate attention invoking and prompting a 10 

natural response towards reaching out to you as it relates to 11 

the compensation structure.  We would like to know when you 12 

are planning to begin the process of building out the 13 

structure going forward and would like to engage the 14 

discussion as soon as your schedule permits.  15 

Q. Okay.  Now that -- that’s a little beyond my 16 

comprehension.  Can you boil that down for me?  What does -- 17 

what does he -- what is he saying there, if you know? 18 

A. Just the prior conversations of that you said that you 19 

sit down with us and -- 20 

 MR. GAMBURG:  Objection. 21 

 THE WITNESS:  -- that when you’re going to bill out -- 22 

 JUDGE SORG-GRAVES:  I’m sorry -- 23 

 MR. BONETT:  Hold a second.  24 

 JUDGE SORG-GRAVES:  -- hold on. 25 
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 THE WITNESS:  Yeah, sorry.  1 

 JUDGE SORG-GRAVES:  Mr. Gamburg, I’m sorry.     2 

 MR. BONETT:  I didn’t hear you object. 3 

 MR. GAMBURG:  The question started one way, then went to 4 

what was he -- I mean, his words speak for himself here.  5 

 MR. BONETT:  Okay.  I --  6 

 JUDGE SORG-GRAVES:  I guess you’re asking for 7 

speculation as to what he meant. 8 

 MR. BONETT:  Well, it’s a little circumspect so I was 9 

hoping to get just a little more of a -- a little more 10 

clarity on what he was talking about. 11 

 JUDGE SORG-GRAVES:  Okay.  But this isn’t one that 12 

Andrew Definis sent; is that correct?  Am I understanding 13 

that right? 14 

 MR. BONETT:  That’s right. 15 

 JUDGE SORG-GRAVES:  Okay.  Well, then let’s ask the 16 

individual who sent it.  17 

 MR. BONETT:  Okay.  18 

Q. BY MR. BONETT:  Were you copied on this? 19 

A. Yes. 20 

Q. And this was through -- do you know how this was sent? 21 

A. Microsoft Teams. 22 

Q. Okay.  And the message that you sent to Justin the next 23 

day, was that also Microsoft Teams? 24 

A. Yes. 25 
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Q. Okay.  And is that represented in GC 18?  If you could 1 

take a look at that. 2 

A. Well, that’s not the -- that’s in like email format, 3 

that’s not in Microsoft Teams.  That’s Outlook, that’s called 4 

Microsoft Outlook, not Microsoft Teams.  5 

Q. Okay.  So it was sent through Outlook or through Teams? 6 

A. No, through Teams.  I’m guessing that -- I’m not sure 7 

how it’s in this format but, yeah, the original format was in 8 

Microsoft Teams. 9 

Q. Okay.  Is it -- do you know whether a Teams message can 10 

be sort of converted into an Outlook message, if you know? 11 

A. I’m not sure how it works, I’m not an IT expert.  Yeah. 12 

Q. Okay.  But you would communicate through Microsoft 13 

Teams? 14 

A. Yes. 15 

Q. All right. 16 

A.  It was like an instant messager. 17 

Q. All right.  Okay.  So -- so we came up to the next day.  18 

Did you actually have a meeting with Josh Myers then? 19 

A. Yes.  This was -- so after we came in, we notified 20 

Justin.  Myers just walked in at 9:30.  We messaged Justin 21 

prior to this. 22 

Q. Right. 23 

A.  And he asked what prompted you to reach out to me?  And 24 

like we acknowledged that we had come across it.  But we said 25 
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that it only served as an alarm clock, a reminder going off 1 

to us to reach out to you.  Like, if -- like the word prompt 2 

evoke the idea of reaching out.  It was like your alarm clock 3 

going off, a reminder of something.  Being like you’ve got to 4 

reach out to this guy.  You’ve got one week left and then you 5 

need to speak to him.  6 

 He said he was going to sit down with you at the end of 7 

the year, this is the last week of the year coming up.  What 8 

time do you have left?  I’m like, you know what I mean, 9 

pushed off for another month, two months.  10 

Q. Okay.  This was on December the 4th? 11 

A. Yes.  12 

Q. Okay.  Did Josh say anything about the -- about you 13 

finding this document? 14 

A. No, we told him we found it.  We said to him that we 15 

notified Justin, we told him how it got on to there, that 16 

Gregg Mallinder, I said that he uploaded it.  17 

Q. Okay.   18 

A. And like we acknowledged that we did see that our 19 

compensation structure wasn’t the same, do you know what I 20 

mean?  But that’s not what we were basing our compensation 21 

structure on, our negotiation with him.  Not at all. 22 

Q. Yet did -- did he say that you didn’t anything wrong in 23 

term -- when you found this document? 24 

A. No.  We talked to him like an hour and he was saying you 25 
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have a right to feel like -- like that you weren’t told the 1 

truth, that you were lied to as far as compensation 2 

structure.  He said I was also promised things.  And that it 3 

like -- and basically like going into details, like, talking 4 

about industry benchmarks and how we would use them.  That we 5 

looked up Citibank which was like a custodian at first that 6 

they would trust.  Like this objective information and that 7 

we’ve been collecting industry benchmark surveys in the 8 

months leading up to this to be able to have an objective 9 

conversation about compensation.   10 

Q. Okay.  You said you met for about an hour, you said? 11 

A. Yeah.   12 

Q. Okay.  What happened after that meeting? 13 

A. He just left and there was nothing really addressed 14 

after that, not until termination.  He was --  15 

Q. Well let me --  16 

A. Yeah.  I’m sorry. 17 

Q. Let me take it to the next -- what, did you -- was the 18 

rest of the day a typical workday? 19 

A. Yeah. 20 

Q. How about December the 5th? 21 

A. Typical workday.  I saw Justin, I saw -- Justin was in a 22 

meeting with us I think it was close to two hours or 23 

something like that.  Because Gregg Mallinder just came back 24 

from visiting Strat in Louisiana to go see their oil bills 25 
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down in Shreveport.  He didn’t say anything to us.  Nothing.  1 

Q. Okay.  Was there any further investigation by the 2 

Company into this? 3 

A. Nothing. 4 

Q. As far as your discharge, prior to your discharge. 5 

A. Right.  Not that I know of, not at all.  As far as -- 6 

yeah. 7 

Q. Were you interviewed by anyone else prior --  8 

A. No. 9 

Q. -- to discharge? 10 

A. No. 11 

Q. Okay.  Did you meet with Bill Coleman that day also? 12 

A. Yeah.  Bill Coleman bought me and Nick lunch.  He 13 

basically like was saying are you going out to lunch, can you 14 

grab me something?  I’ll buy you lunch. 15 

Q. Okay.  Did he mentioned anything about -- 16 

A. No. 17 

Q. -- you doing anything wrong?  Let me just finish it. 18 

A. I’m sorry. 19 

Q. Did he mention anything about you doing anything wrong? 20 

A. No. 21 

Q. Okay.  Prior to this, had you ever received a written 22 

warning? 23 

A. No. 24 

Q. Had Nicholas ever received a written warning? 25 
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A. No. 1 

Q. Had you ever received some sort of counseling about your 2 

performance? 3 

A. No. 4 

Q. How about Nicholas? 5 

A. No. 6 

Q. Did anyone ever tell you that your work was bad?  Your 7 

performance was bad? 8 

A. No. 9 

Q. Did anyone ever tell you that your -- your employment 10 

would be coming to an end?  Prior to your discharge that your 11 

employment would be coming to an end because of some -- an 12 

end of a project or something? 13 

A. No. 14 

Q. All right.  So then take me to the next day, December 15 

the 6th, what happened then? 16 

A. We came into work.  Gregg Mallinder asked us to look at 17 

the Strata model which we found weird because Strata was 18 

taken out to market to go raise money for the -- I think it 19 

was, I believe the day before the pack -- everything was 20 

packaged, ready to go -- we worked on all year at -- that 21 

we -- from start to finish of the entire year we worked on 22 

this project.  It was taken out the door to go raise capital 23 

the, like, I believe it was the day before, like that week. 24 

 And he wanted to look at the model.  Again, which I was 25 
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like that’s weird.  Why we had to tweak the model again.  The 1 

numbers are final going out the door, but he had questions 2 

regarding it.  After he came back from Louisiana as far as 3 

like cost the guy -- the operators were mentioning to him and 4 

when basically see them plugged in.  So didn’t really think 5 

anything of it.  6 

 And then we get a message from Myers on Teams chat.  And 7 

he said, Can you guys come up?  And meaning from the deal 8 

team room up into the conference room.  And he and Sagar 9 

(ph.) were sitting there.  And -- 10 

Q. Sorry, who is Sagar? 11 

A. Sagar Dalal, he was their associate general counsel.  He 12 

left.  He went to Spearhead Capital or something like that.  13 

Q. Okay.  Go ahead.  14 

A. So Myers -- when we walked in, he said have a seat.  15 

What you have done has led us to believe we can no longer 16 

trust you resulting in your immediate termination.  You’ve 17 

got two options.  You can either willingly resign for this is 18 

going to go on your permanent record.  19 

Q. Was he reading off of something? 20 

A. Yeah.  It looked like he was reading off like a script. 21 

Q. Okay.  Go ahead. 22 

A. So he -- we were asking him what did we do?  And like, 23 

he just kept saying you know, you know, you know what you 24 

were going to do.  And like, he keeps saying no, you tell us, 25 
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well, what were you going to do? 1 

 And Sagar interject and say you were going to leverage 2 

so -- leverage confidential information for profit in the 3 

form of compensation.  He’s -- he’s -- what’s it called?  4 

What’s the word for it?  He’s mentioning the conversation 5 

that I -- we had with Myers on the 4th.  In the relation to 6 

the conversation that we had on December 4th.  7 

Q. Okay.   8 

A.   And we said -- we said, no, what are you talking about? 9 

And he said, this is not a discussion, the decision is final.  10 

We’re going to walk you down and take your computers, your 11 

keys, and we’re going to walk you to the parking lot.  12 

 We said, do we get a chance to even defend ourselves?  13 

And Sagar said decision’s final, let’s go.  And that was -- 14 

they went and marched behind us and took our keys and 15 

computers and walked us out of the building.  And even when 16 

we were at the door, Nick said, Will we have an opportunity 17 

to speak and basically state our case and defend ourselves 18 

and tell our side of the story?  And they had kind of like 19 

their arms crossed and they’re like decision’s final.  And 20 

like, go.   21 

Q. Okay.  Had you -- excuse me.  Did they ever say anything 22 

about -- excuse me -- about you -- about the way you came 23 

across this document? 24 

A. In unemployment -- 25 
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Q. I’m sorry, no, in this meeting. 1 

A. Oh.  Yeah, we stated to him when this was happening, we 2 

said for downloading a file that’s on a public SharePoint?  3 

He goes, that was the problem.  He said, it was the fact that 4 

you even mentioned it during our conversation.  Like, and he 5 

further clarifies in the unemployment transcripts, he goes 6 

into that -- . 7 

Q. Okay.  Let me just stick with the discharge meeting.  8 

A. Yeah.  9 

Q. Did either Mr. Dalal or Mr. Myers say they had a problem 10 

with the way you found this document? 11 

A. No.  That -- no. 12 

Q. Okay.   13 

A. He said that’s not the issue.  14 

Q. Okay.  Did they say you -- because you shared it -- 15 

A. No. 16 

Q. -- it was an issue?  Okay.  And in fact, did you ever 17 

share this with anyone outside of you and Nick?  I mean, did 18 

you -- 19 

A. No. 20 

Q. Okay.  All right.  So you applied for unemployment.  Was 21 

there an unemployment hearing in your case?  22 

A. Yeah, they -- they appealed our ability to get 23 

unemployment -- 24 

Q. Right. 25 
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A. -- and said we were fired for just cause for willful 1 

misconduct. 2 

Q. Okay.  And what happened with that -- 3 

A. So --  4 

Q. What happened with your unemployment claim? 5 

A. We went and defended ourselves at two different 6 

unemployment hearings and they -- in the referee’s decisions, 7 

they didn’t meet the burden of proof that our actions raised 8 

to the level of willful misconduct.   9 

Q. All right.  That means that --  10 

 MR. GAMBURG:  Okay.  At this point I’m going to object 11 

on the same basis that we objected to the prior exhibits.  I 12 

thought he was going to go into, you know, other things 13 

related to it.  But again, getting into a separate proceeding 14 

with separate standards, I don’t see how that’s relevant to 15 

the discharge decision that was made on -- prior to December 16 

6th. 17 

 MR. BONETT:  Okay. 18 

 JUDGE SORG-GRAVES:  Okay.  I do understand that, you 19 

know, a decision in that form does not mean a specific 20 

decision in this form, but I rule that Mr. Bonett go down 21 

this for a little ways.  I want to see in the sense that, 22 

again, things that we’ve talked about before, reasons for 23 

discharge, and any change and reason for discharge.  It is 24 

something the board considers -- 25 
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 MR. BONETT:  Okay.  1 

 JUDGE SORG-GRAVES:  -- Mr. Bonett. 2 

 MR. BONETT:  Thank you.  3 

Q. BY MR. BONETT:  Mr. Definis, can you take a look at GC 4 

Exhibit Number 8.   5 

A. Yes.  6 

Q. Okay.  Is -- tell me what that is, please.  7 

A. This is the transcript for my unemployment hearing.   8 

Q. And who attended on behalf of the Respondent? 9 

A.  Josh Myers and Sagar Dalal. 10 

Q. Okay.  And did they both testify? 11 

A. Yes. 12 

Q. Did they testify under oath? 13 

A. Yes.  14 

Q. Did the referee swear them in? 15 

A. Yes. 16 

Q. Okay.  Was this recorded? 17 

A. Yes.  18 

Q. Is this the -- this is the transcript of that hearing? 19 

A. Yes. 20 

Q. Did you receive a copy of the transcript? 21 

A. Yes, I did. 22 

Q. Okay.  And if you could, what -- what was the 23 

Respondent’s defense in terms of the unemployment claim? 24 

A. And I realize that the unemployment claim is different 25 
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than an unfair labor practice claim. 1 

Q. What was Respondent’s position in terms of why you were 2 

discharged? 3 

A. You want me to like find it?  Or are you just saying in 4 

general? 5 

Q. Yes.  From the unemployment testimony.  6 

A. Well, he said that the fact that we had referred to it 7 

during the compensation meeting that he had with us that we 8 

even brought it up at all.  9 

 MR. GAMBURG:  Objection.  Who are we talking -- who’s 10 

taking -- 11 

 THE WITNESS:  Josh Myers.  I’m sorry.  12 

Q. BY MR. BONETT:  Let me take you to page 9 of this.   13 

A. Okay.  Yes. 14 

Q.   Okay.  Look -- and if you look at the bottom of page 9. 15 

A. Yep. 16 

Q. First of all, who is testifying under the letter E? 17 

A. That’s employer, that’s Josh Myers.  18 

Q. Okay.  And is this Josh Myer’s -- is this an accurate 19 

account of his testimony --  20 

A. Yes. 21 

Q. -- during this hearing? 22 

A. Yes. 23 

Q. And what does he say specifically about how you accessed 24 

the document? 25 
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A. He said it wasn’t accessed, that was not -- it wasn’t 1 

that they improperly accessed.  It was what was done with 2 

that information.  It was used to leverage a discussion for 3 

personal benefit.   4 

Q. Okay.  And it looks like you moved over to page 10.  5 

A. I’m sorry. 6 

Q. That’s okay.  His testimony continues on page 10? 7 

A. Yes. 8 

Q. Okay.  And then if you go down in page 10, there’s 9 

further testimony by Josh Myers, it looks like, in the letter 10 

E. 11 

 MR. GAMBURG:  I’ll continue my objection.  I guess it’ll 12 

be a continued objection.  We’re having a witness testify 13 

about another witness, another individual said at a hearing 14 

before an entire different tribunal.  I mean, do we really 15 

need this witness to testify about what another witness said 16 

or didn’t say at a hearing? 17 

 MR. BONETT:  You won’t --  18 

 JUDGE SORG-GRAVES:  Okay. 19 

 MR. GAMBURG:  --  20 

 MR. BONETT:  You won’t -- well, you -- 21 

 MR. GAMBURG:  Wait, wait.  Let me finish my objection.  22 

 General Counsel subpoenaed a witness.  They withdrew 23 

that subpoena for that witness.   24 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, wait a second.  25 
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To the extent that it’s an admission by a party opponent.  1 

This gentleman, Mr. Definis, you were listening while his 2 

testimony was given; is that correct? 3 

 THE WITNESS:  That’s correct.  4 

 JUDGE SORG-GRAVES:  Okay, if you don’t want the document 5 

in, I’m going to let his testimony in.  I might let both in.  6 

Do you have a preference Mr. Gamburg? 7 

 MR. GAMBURG:  I mean, I’m just objecting to the use of 8 

this document with respect to this particular witness.  I 9 

mean, it wasn’t done from refreshing recollection or anything 10 

like that, it’s just a matter of -- he could have asked this 11 

witness, you know, what does he recall from that hearing, 12 

what was said, and so forth.  And if he wants a refreshed 13 

recollection, then he certainly could have tried to do it in 14 

that frame. 15 

 But have this witness read in testimony by another 16 

witness at another proceeding is --  17 

 MR. BONETT:  That’s fine.  Just put the document in, 18 

then.  I mean, the document is authentic, it’s relevant, it 19 

meets all the tests for admissibility of a document.  It’s -- 20 

we now know that it was an admission by a party opponent.  21 

Mr. Myers was a supervisor, he was sworn, and he testified 22 

and we have this witness show -- saying that he did testify 23 

under oath, this is the document, this is the recounting of 24 

that.  If you -- I’m not hearing anything that would deny 25 
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admissibility here.   1 

 JUDGE SORG-GRAVES:  Mr. Gamburg, what I’m going to do is 2 

admit the record and you can argue in your briefs that I made 3 

the wrong decision and I’ll reconsider it.  4 

Okay? 5 

 MR. GAMBURG:  Thank you, Judge.  6 

 JUDGE SORG-GRAVES:  So GC Exhibit 8 is admitted. 7 

(General Counsel's Exhibit 8 received in evidence.) 8 

 MR. BONETT:  Okay.  Thank you. 9 

Q. BY MR. BONETT:  Did Nicholas also have a hearing? 10 

A. Yes, he did. 11 

Q. And did -- if you look at -- were you in attendance at 12 

that hearing? 13 

A. Yes, I was and so was my father. 14 

Q. Okay.  Was it in-person?  I don’t know if I got that on 15 

the record. 16 

A. Yes, it was. 17 

Q. Okay.  And was -- who testified on behalf of the 18 

Respondent -- 19 

A. It was -- I’m sorry, go ahead. 20 

Q. In that hearing. 21 

A. It was Josh Myers.  And Sagar Dalal as present as their 22 

counsel.   23 

Q. Okay.  Take a look at GC Number 7. 24 

A. Mm-hmm.  I’m sorry, yes.  25 
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Q. Is GC -- do you have it? 1 

A. Yes, I do. 2 

Q. Is that a transcript of the hearing for Nicholas? 3 

A. Yes, it is. 4 

Q. Okay.  And was the referee -- did the referee swear in 5 

Respondent’s witnesses? 6 

A. It was a female, yes, she did. 7 

Q. Okay.  And in the testimony -- just a second.  Okay.  8 

Let me get to where you put your particular part.  Who is 9 

EW1? 10 

A.  It’ll state it.  That’s -- EW1 is Josh Myers.   11 

Q. Okay.  And if you scroll down to page 5. 12 

A. Yes.  Yep.  13 

Q. There’s some talk about Josh Myers towards the bottom.  14 

EW1 where it says, "so I discuss."  Is this Josh Myers’ 15 

testimony? 16 

A. Yes, it is. 17 

Q. Okay.  And do you recall, is this an accurate account of 18 

what Josh Myers said at this hearing? 19 

A. Yes. 20 

Q. Is this an accurate account of his -- of what he said 21 

was the reason for your and Nicholas’s discharge? 22 

A. Yes. 23 

Q. Okay.  And then the next page, there’s testimony there 24 

on page 6.  Is this Josh Myers where it says, "Yet I said 25 
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they, yes, basically."  Is that Josh Myers? 1 

 JUDGE SORG-GRAVES:  I’m sorry, I’ve lost you.  2 

 THE WITNESS:  Yeah -- . 3 

 MR. BONETT:  On page 6, a little bit -- down a little 4 

bit, there’s the letter R.  It says, So when they were 5 

terminated, did you use the breach of trust or what did you 6 

say? 7 

 THE WITNESS:  Yes, that is -- 8 

Q. BY MR. BONETT:  Okay. 9 

A. -- Josh Myers, he responded to that. 10 

 JUDGE SORG-GRAVES:  So the EW1 -- 11 

 THE WITNESS:  Yes. 12 

 JUDGE SORG-GRAVES:  -- would be his testimony.  Okay. 13 

Q. BY MR. BONETT:  And who is R? 14 

A. That is the referee. 15 

Q. Okay.  And so this testimony here, if you could -- could 16 

you read that testimony there what it says? 17 

 JUDGE SORG-GRAVES:  Counselor. 18 

 MR. BONETT:  Yes.  19 

 JUDGE SORG-GRAVES:  Document speaks for itself.  Are you 20 

offering the documents for it?  21 

 MR. BONETT:  I would like to offer the document.   22 

Q. BY MR. BONETT:  Let me -- let me just clarify.  There’s 23 

also testimony from an EW2.  Do you know who that is? 24 

A. That is Sagar Dalal. 25 
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 MR. BONETT:  All right.  So I offer this document as -- 1 

into evidence.  2 

 MR. GAMBURG:  Same objections. 3 

 JUDGE SORG-GRAVES:  And I’m going to do the same result.  4 

I’m going to allow it in and allow you to argue in briefs 5 

that it should have been excluded.   6 

(General Counsel's Exhibit 7 received in evidence.) 7 

 MR. BONETT:  Okay.  Thank you.  8 

Q. BY MR. BONETT:  Now do you -- did you receive a result 9 

from this hearing? 10 

A. Yes.  The referee had in both decisions had ruled 11 

against them that they didn’t meet the burden of proof that 12 

our actions raised to the level of willful misconduct.   13 

Q. Okay.  And is -- if you look at GC 9, GC 9, 10 -- 9 and 14 

10.  I’m sorry. 15 

A. Yes. 16 

Q. Are those the referee decisions in the two cases, the 17 

Nicholas case and your case? 18 

A. Yes, they are.  19 

Q. Okay.  And does the referee recite a finding of -- 20 

findings of facts within this document? 21 

A. Yes. 22 

 MR. BONETT:  Your Honor, I’d like to offer these 23 

documents into evidence.  24 

 MR. GAMBURG:  Same objections as before.  He’s 25 
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introduced the findings via -- unemployment compensation 1 

referee that was not litigated through conclusions.  It’s not 2 

service res judicata and it is clear hearsay and it should 3 

not be admitted.  4 

 JUDGE SORG-GRAVES:  So this is 10, 11, and 12 we’re 5 

speaking of; is that correct? 6 

 MR. BONETT:  I think it’s now 9 and 10.  I’ll get to 11  7 

and 12.   8 

 JUDGE SORG-GRAVES:  I thought we -- maybe I’m -- 9 

 MR. BONETT:  11 --  10 

 JUDGE SORG-GRAVES:  Let me go back to 9. 11 

 MR. BONETT:  9 and 10 are the referee’s decisions.   12 

 JUDGE SORG-GRAVES:  Okay.  Here’s where this is not a 13 

statement by a party opponent.  It’s a decision entered by a 14 

different reviewer of the facts under different standards.  15 

And I don’t see the relevance of these.  The way I see the 16 

relevance of statements made by actual company officials.  17 

 So unless you have something more convincing, 18 

Mr. Bonett, I’m going to exclude these.  19 

 MR. BONETT:  Okay.  I’ll consider that and I’ll ask if 20 

they could be put in the rejected exhibit file.  21 

 JUDGE SORG-GRAVES:  I will put them in rejected exhibit 22 

files.  So that will be GC Exhibit 9 and 10.   23 

(General Counsel's Exhibits 9 and 10 rejected.) 24 

 MR. BONETT:  All right.  Thank you.  25 
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 JUDGE SORG-GRAVES:  Then how does that differ for 11 and 1 

12?   2 

 MR. BONETT:  Okay.  So -- 3 

 JUDGE SORG-GRAVES:  Maybe I don’t know what 11 and 12 4 

are.  5 

Q. Mr. Bonett:  If you could -- directing your attention, 6 

Mr. Definis, to 11 and 12. 7 

A. Yes.  8 

Q. First of all, had you ever seen these documents? 9 

A. Yes. 10 

Q. Do you know what these doc -- well, how did you receive 11 

them? 12 

A. These were received through a request, basically.  When 13 

you request an appellate hearing, they send you all of your 14 

file.   15 

Q. Okay.  So this was your unemployment file? 16 

A. Yeah. 17 

Q. These documents were in those -- in that file? 18 

A. Yes.   19 

Q. Okay.  Can you look at Number 11?  What is Number 11? 20 

A. Number 11 is -- says record of oral interview and it’s 21 

by Bill Coleman. 22 

Q. Okay.  That’s --  23 

A. The CFO. 24 

Q. And does this -- is this an account, as far as you know 25 



129 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

of what Bill Coleman told the unemployment folks? 1 

A. Yes. 2 

Q. Okay.  All right.   3 

MR. BONETT:  I would offer this because this is an 4 

admission of party opponent.  This is a statement by Mr. Bill 5 

Coleman who is an owner of the Company that he told the 6 

unemployment people. 7 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 8 

 MR. GAMBURG:  First of all, Mr. Bill Coleman is not the 9 

owner of the Company.  But putting that aside, I mean, this 10 

is again -- I -- there’s authentication issues saying that 11 

this -- what Mr. Definis says how he obtained this document.  12 

And this appears -- it’s not a -- it looks like it was a oral 13 

interview.  At the top of the document it says that it was 14 

interviewing Bill Coleman, not recording --  15 

 JUDGE SORG-GRAVES:  Mr. Gamburg, thanks.  I think I know 16 

where I’m going to go with this.  17 

 Again, I’m going to reject these exhibits.  It’s 18 

different than testimony directly out of some person’s mouth 19 

that’s been reported that Mr. Definis can testify he heard 20 

that individual say.  And I have no idea whether it was sworn 21 

and it clearly appears to be, you know, somebody’s -- I don’t 22 

know exactly how this is taken.  It’s put down as question 23 

and answer but I have no idea if it’s verbatim or not.   24 

 So at this point it appears to be hearsay and it’s not 25 
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just corroborative evidence or something this witness can 1 

tell me about that he wasn’t there, he didn’t hear it.  And I 2 

don’t know the process that they used in order to put this 3 

information, the question and answer -- what appears to be 4 

question and answer format there.  5 

 So I am going to object -- or reject this as hearsay.   6 

 MR. BONETT:  Okay.  Thank you.  And the same -- well, I 7 

would like to discuss GC 12 but Your Honor may make the same 8 

ruling. 9 

 JUDGE SORG-GRAVES:  I think -- I’m looking at both of 10 

them. 11 

 MR. BONETT:  Okay.  All right.   12 

 JUDGE SORG-GRAVES:  To have the same ruling as to both 13 

of them. 14 

(General Counsel's Exhibits 11 and 12 rejected.) 15 

 MR. BONETT:  May I -- may I get a position from 16 

Respondent that Bill Coleman is an agent of Respondent? 17 

 MR. GAMBURG:  Yes.  18 

 MR. BONETT:  Question? 19 

 MR. GAMBURG:  I believe he’s -- I don’t -- why are you 20 

asking for representation from me -- 21 

 MR. BONETT:  I’m sorry, you just said he’s -- he was not 22 

a -- 23 

 MR. GAMBURG:  You’re asking a -- why would I -- what’s 24 

the need for me to respond to a question?  Simply because you 25 
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asked a question doesn’t necessarily mean that I have to 1 

answer your question.  2 

 MR. BONETT:  I could get it from my witness. 3 

 JUDGE SORG-GRAVES:  I guess he’s asking for a 4 

stipulation and you can just say no, I’m not willing to 5 

stipulate to that.  6 

 MR. BONETT:  Yeah. 7 

 MR. GAMBURG:  Yeah, stipulation for what purpose do you 8 

need that? 9 

 MR. BONETT:  I’d like to have in the record that 10 

Mr. Bill Coleman is an agent of the Company.  I can get it 11 

through the witness if you don’t stipulate to it.  12 

 MR. GAMBURG:  You’re asking me to make your legal 13 

conclu -- 14 

 MR. BONETT:  No problem, I’ll ask the witness.   15 

 THE WITNESS:  Are you asking right now? 16 

 JUDGE SORG-GRAVES:  Okay.  No, wait one second.  17 

 MR. GAMBURG:  By the way, I’m not sure of the relevance 18 

again of his agency to the Company if the exhibit itself is 19 

already rejected.  That’s Exhibit 11. 20 

 MR. BONETT:  Well, I’m not --  21 

 MR. GAMBURG:  Exhibit 12 -- we’re on the State’s 22 

Exhibit 12.  Exhibit 12 doesn’t even reflect that Mr. Bill 23 

Coleman is even associated with this document in any way. 24 

 MR. BONETT:  Okay.  But at least with Exhibit 11 -- my 25 
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offer of proof would be that Bill Coleman is an agent of the 1 

Company and when asked about the reason for the discharge, he 2 

gave this reason that’s described here in GC 11.  3 

 MR. GAMBURG:  Like the Judge already -- I mean, my 4 

position is that that document does not necessarily reflect 5 

what Mr. Coleman said or didn’t say.  This is -- I’m not 6 

showing the process used by the government employee that 7 

reported this and the representation that this is exactly 8 

what he said.  I have no -- nothing to go on in terms of 9 

whether that is exactly true.   10 

 MR. BONETT:  Okay.   11 

 JUDGE SORG-GRAVES:  Mr. Bonett, you can maybe read this 12 

at the issue some other time.   13 

 I need to ask you, how much longer do you think you’ll 14 

be with Andrew Definis? 15 

 MR. BONETT:  Not much longer. 16 

 JUDGE SORG-GRAVES:  Okay.  What does that mean? 17 

 MR. BONETT:  I may be just about finished.  I just want 18 

to -- 19 

 JUDGE SORG-GRAVES:  Okay. 20 

 MR. BONETT:  -- tie up some things.  That’s all.  21 

 JUDGE SORG-GRAVES:  Okay.  Thank you.  Go ahead. 22 

 MR. BONETT:  You’re welcome. 23 

Q. BY MR. BONETT:  Okay.  So with respect to the 24 

unemployment, you -- we talked about the decision that you 25 
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received.  Had you had any other discussions with anyone from 1 

the Company after your discharge? 2 

A. I received a text message from Justin on Christmas Eve. 3 

Q. Okay.  What did he say? 4 

A. He Nick and Andrew, like, hope everything is going well.  5 

He wished us a Merry Christmas.  He said I hope that we can 6 

get together one day if you’d be okay with that.  And then he 7 

said, by the way, did you get Sagar’s -- the separation 8 

letters from Sagar?  Can you send me your emails to make sure 9 

that he got the correct one -- emails for you guys?  I’m 10 

paraphrasing. 11 

Q. Okay.  And throughout your employment, again, had anyone 12 

ever said anything about your performance? 13 

A. No. 14 

Q. Anything about the quality of your work? 15 

A. No. 16 

Q. Anything about your articulation during meetings or 17 

anything like that? 18 

A. No. 19 

Q. Did anyone ever say that we didn’t like the fact that 20 

you criticized Seth Morton? 21 

A. Until it was described and proved and we ought to sit 22 

down with Justin and Josh Myers, it was kind of just like 23 

until we got all the facts, like I’m going to look into it.  24 

Just -- you know what I mean?  Just hold on until we can have 25 
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a meeting, basically is how it went.   1 

Q. Okay.  Did you -- in order to find this payroll 2 

document, did you go into any files that you were not 3 

supposed to access? 4 

A. No.  We were given access to the SharePoint. 5 

Q. Okay.   6 

MR. BONETT:  All right, I think -- I think I’m pretty 7 

much finished.  I just want to make sure that my exhibits, 8 

the separation letters, I guess, Your Honor, I won’t get into 9 

those given Counsel’s position that they represent some sort 10 

of settlement.  11 

 Let me just ask the witness.  12 

Q. BY MR. BONETT:  Did you sign a separation letter? 13 

A. No. 14 

Q. And were they asking you to resign? 15 

A. Were they asking me to resign? 16 

Q. Right. 17 

A. They were giving me the option to resign. 18 

Q. And you didn’t take that? 19 

A. No. 20 

Q. Okay.  Were there any stipulations about your resigning 21 

that caused you some concern? 22 

A. Yeah.  I couldn’t exercise the processes of the NLRB 23 

Board.  As far as I interpret it because there is a part that 24 

says something about remedies under -- I don’t remember off 25 
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the top of my head but there was something that concerned me 1 

as far as I wouldn’t be able to like go through the process 2 

that I’m going through now.  3 

Q. Okay. 4 

A. And that there was also like a promise not to sue and 5 

stuff like that.  So you couldn’t seek any relief of any 6 

kind.  7 

Q. Okay.  And was that what caused you not to sign it? 8 

A. Yes. 9 

Q. All right.   10 

 MR. BONETT:  I think I have no more questions for this 11 

witness, then.   12 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, I assume that 13 

you’ll have cross-examination questions? 14 

 MR. GAMBURG:  Yes, Judge.  15 

 JUDGE SORG-GRAVES:  Okay.  I think it would make sense 16 

if we took a lunch break.  Before we do that, let’s go off 17 

the record, come up with a plan.  18 

(Off the record at 1:38 p.m.) 19 

 JUDGE SORG-GRAVES:  Take a break.  20 

 MR. BONETT:  Yes.  21 

(Whereupon, a lunch recess was taken.) 22 

   23 

 24 

 25 
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 1 

A F T E R N O O N  S E S S I O N 2 

                                 (Time Noted: 2:31 p.m.) 3 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg?   4 

 MR. GAMBURG:  Thank you.  5 

CROSS-EXAMINATION 6 

Q. By Mr. Gamburg:  Good afternoon, Mr. Definis.  Just to 7 

go back through some of your earlier testimony through 8 

direct.  Your last -- who was your last employer? 9 

A. BNY Mellon. 10 

Q. BNY Mellon was your last employer? 11 

A. You mean previous to this.  I’m sorry.  12 

Q. Well -- let me ask you this, was Vesta VFO your last 13 

employer? 14 

A. Yes. 15 

Q. And that employment ended on December 6, 2019, correct? 16 

A. Correct.  17 

Q. And prior to your employment with Vesta VFO, you were 18 

employed by BNY Mellon? 19 

A. Correct. 20 

Q. And for what period of time were you employed with BNY 21 

Mellon? 22 

A. Around six months.  23 

Q. Were you still employed at the time with BNY Mellon when 24 

you interviewed with Vesta VFO? 25 
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A. No.  1 

Q. How long had you been unemployed prior to that interview 2 

with Vesta VFO? 3 

A. I think it was roughly a month. 4 

Q. Just real briefly because I don’t want to get too much 5 

into it, what did you do for the six months that you were 6 

employed by BNY Mellon?   7 

A. Data management quantitative analysis.  8 

Q. And I believe you testified earlier, prior to that you 9 

worked for your father’s business, correct? 10 

A. Yes.  11 

Q. So prior to your commencement of employment with Vesta 12 

VFO, you had six months of experience doing data management 13 

and qualitative analysis from BNY Mellon in the financial 14 

industry; is that correct? 15 

A. Quantitative analysis. 16 

Q. Quantitative.  Okay; is that correct? 17 

A. Yes.  18 

Q. And how long before you interview with -- I believe you 19 

said earlier you interviewed with Justin Coleman; is that 20 

correct? 21 

A. Justin and Jeremy, yes.  22 

Q. Jeremy Coleman? 23 

A. Yes. 24 

Q. Two of the three brothers? 25 
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A. Yes. 1 

Q. Do you recall the date of when that interview was? 2 

A. December 22nd.  3 

Q. How long before that interview on December 22nd had you 4 

applied for the position through Indeed? 5 

A. Within two to three weeks, I’m pretty sure.  6 

Q. In addition to interviewing with Justin and Jeremy, did 7 

you meet with anyone else from the Company prior to receiving 8 

an offer of employment? 9 

A. Yes. 10 

Q. Who else did you meet with? 11 

A. Let me think.  It was an entire day we were there it was 12 

Josh Coleman, Josh Myers, Seth Morton, Bill Coleman, Justin, 13 

Jeremy, and I want to make sure I didn’t leave anybody out.  14 

I don’t believe Rick was there that day.  But, off the top of 15 

my head.   16 

Q. Now, you state that you interview with Justin and 17 

Jeremy.  Was that together in one interview? 18 

A. Yes.  And Nicholas was there as well.   19 

Q. Nicholas and you interviewed together? 20 

A. Yes, at the same time.  21 

Q. You also said that you spent the day there and you met 22 

Josh Coleman, Josh Myers, Seth Morton, and Bill Coleman.  Did 23 

you interview with those four other individuals as well or 24 

was that just a meet and greet kind of --  25 
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 MR. BONETT:  Your Honor, can I object for a second.  I 1 

take back my estimate of the cross-examination.  I don’t know 2 

where this initial stuff is going.  You know, let’s cut to 3 

the chase.  He was employed.  I don’t know why the 4 

preliminary stuff.  So I object to the relevance of this line 5 

of questioning. 6 

 MR. GAMBURG:  I will --  7 

 JUDGE SORG-GRAVES:  Mr. Gamburg. 8 

 MR. GAMBURG:  I will move into terms and conditions of 9 

employment, but I was really trying to get an understanding 10 

of the full scope of who he actually would have spoken with 11 

formally about terms and conditions of employment.  12 

 JUDGE SORG-GRAVES:  Okay.  Let’s move forward.  13 

Q. BY MR. GAMBURG:  So with respect to those four other 14 

individuals, were they actual interviews or just a meet and 15 

greet type of meeting? 16 

A. No.  They -- they sat with us first several hours just 17 

picking our brains on different topics and stuff like that.  18 

There were two separate days we were called back to meet 19 

people.  20 

Q. Okay.  So day one was with Justin and Jeremy and day two 21 

were with these four other individuals? 22 

A. It was Justin and Jeremy, Bill, Josh, Josh Myers -- what 23 

I meant, Josh, Josh Coleman, Josh Myers, Seth Morton, and I 24 

believe and Tom Povedano was there, but Rick wasn’t.  25 
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That’s -- yeah.  1 

Q. At some point after -- so day one was December 22nd, 2 

when was day two of those meetings? 3 

A. It was January 2nd. 4 

Q. Okay.  And some point did you receive an actual formal 5 

offer of employment? 6 

A. After the entire day of interviews because we were there 7 

from I believe the start of the day literally to the end of 8 

the day working on stuff with them. 9 

Q. And just for clarity, the day that you’re referring to 10 

is January 2nd? 11 

A. That’s correct. 12 

Q. And if we -- did you receive Respondent’s Exhibits by 13 

email at some point? 14 

A. I’m sorry, say that again. 15 

Q. Have you received -- my understanding was that the 16 

exhibits had been forwarded to you -- 17 

A. Yes. 18 

Q. -- for both to use.  Okay.  So if you can turn to -- 19 

what’s been marked already as Exhibit 1.  And it’s going to 20 

be the Bates Stamp Number -- when I say Bates Stamp Number 21 

page, it’s that number in the bottom right corner which is 1, 22 

the first page of that exhibit. 23 

A. Yes. 24 

Q. This is the offer of employment you received from Vesta? 25 
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A. Yes. 1 

Q. And that’s your signature at the bottom? 2 

A.  Yes. 3 

Q. And according to this offer you were offered a base 4 

salary of $50,000, correct? 5 

A. Yes. 6 

Q. And then it says that your estimated start date was 7 

January 7, 2019.  Was that the date you actually started with 8 

the Company? 9 

A. That was the effective date that we ended up working 10 

with the Company.  I believe he did a back pay week for the 11 

2nd to the 7th but the pay stubs, I’m not sure.  I know the 12 

effective date was the 7th, it was signed on the 2nd.  13 

Q. And according -- and then the next sentence in that 14 

offer letter you were to report to Justin Coleman, correct? 15 

A. Yes. 16 

Q. And when you began your employment, did you in fact 17 

actually directly report to Justin Coleman? 18 

A. Yes.  19 

Q. When you were reporting to just Justin Coleman in the 20 

initial part of your employment with the Company, can you 21 

briefly take us through what your duties and responsibilities 22 

were in that -- limiting it to that time period, so I believe 23 

it’s like the first three months or so. 24 

A. Yes.  So there was -- we would work on Cunningham, 25 
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Strata, a couple -- various deals along with him.  There was 1 

more -- there was help on the operational side and investment 2 

side, both with helping go through documents with Jeremy and 3 

Justin and do some of the accounting with Jeremy and just get 4 

our bearings of stuff.  A lot of stuff Justin was trying to 5 

introduce us to.  At the same time, other people would be 6 

asking for help on other -- investments.  7 

Q. Right.  When you’re referring to some of the deals, 8 

that’s other individuals other than Justin coming to you with 9 

discreet projects on those deals; is that correct? 10 

A. Will you say that again?  I’m sorry, I couldn’t hear.  I 11 

apologize.  12 

Q. When you were referring to some, you know, two deals, 13 

some deals.  When you pull the work on deals during that 14 

first three-month period of time, was it Josh Myers or others 15 

from the Company other than Justin coming to you for specific 16 

tasks for you to do on those deals? 17 

A. On those two deals?  Yes. 18 

Q. And would you agree that with respect to deal work 19 

during the first few months that your task -- your role with 20 

respect to deals was limited to specific tasks being asked by 21 

various members of the Company? 22 

A. Could you elaborate on what the limited would be?  I 23 

mean, we worked on due diligence and then financial modeling, 24 

financial analysis, risk analysis.   25 
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Q. And do you recall that you did that in the first three 1 

months while you were still reporting to Justin Coleman? 2 

A. Yes. 3 

Q. Earlier you testified that at some point April, early 4 

May you formally start reporting to Josh Myers, correct? 5 

A. Yeah, Justin had told us that we would be moving over 6 

towards working directly under Myers.  7 

Q. What was your understanding of why that reporting chain 8 

was changed at that time from Justin to Josh Myers? 9 

A.  Because the Cunningham project had ceased work at that 10 

moment in time for the time being and there was other 11 

projects that needed more of us -- more of our help with.  I 12 

recall Justin even stating, they stole you from me.  Like 13 

they stole you from us.  14 

Q. When you moved over to now we’re talking about you 15 

reporting to Josh Myers, did you have a title change at that 16 

point or your title stayed the same? 17 

A. No, it was -- it was always analyst.  They were using it 18 

interchangeably like invest analyst, depending on who they’re 19 

introducing you to. 20 

Q. You would agree that the formal -- there wasn’t much 21 

formality around titles within the Company? 22 

A. No, there wasn’t much formality.  It was fluid.  23 

Q. When you were working for -- when you were reporting 24 

directly with Mr. Myers, can you briefly describe what your 25 
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role was from that point and whether it changed through the 1 

end of your employment? 2 

A. It was just taking on more workload and going deeper 3 

into analysis and more input.  As we went along, the more 4 

that they saw our analysis what we would say our opinions on 5 

deals the type of methodology of calculating things, they 6 

would want to pick our brains for and they would see that we 7 

were handling that so they would try to push them, like, in 8 

more work. 9 

Q. The analysis and input that you’re referring to, was 10 

that related to potential businesses out there in which to 11 

invest in? 12 

A. Yes.  And also current investments as well.  So like 13 

Strata Energy, VMED.  I’m not sure if he committed to -- but 14 

like various companies.  And Cunningham, obviously, up until 15 

mid-May we were all putting stuff on.  And Ideal’s further 16 

litigation. 17 

Q. Do you recall what specifically you were asked to do 18 

with respect to current investments? 19 

A. With current investments? 20 

Q. Yes. 21 

A. The -- it would be project management.  So in looking at 22 

different type of capital investments in those assets so -- 23 

for example, Strata is digging -- I mean, drilling new wells.  24 

Which wells to pick, what is recommended by the operating 25 
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company?  What is their expertise on it now doing industry 1 

research of common practices, what the typical investment 2 

returns are for that industry?  And then doing a financial 3 

projection and reconciliation of how that investment would 4 

possibly work out and non-capital to invest into.  Because 5 

they might give you variations, a $10 million project, $5 6 

million project.  It could be what is worth the time frame 7 

and the capital invested and the risks associated with it.  8 

Q. Were you asked for specific tasks to do with respect to 9 

that or are you testifying that everything you just said you 10 

were doing solely as on your own as opposed to part of the 11 

team that was looking at these issues for a project? 12 

 MR. BONETT:  I’m going to object as to the form of the 13 

question, it’s not very clear what’s being asked.  14 

 JUDGE SORG-GRAVES:  I guess clean it up just a little 15 

bit.  16 

Q.  BY MR. GAMBURG:  I guess what I was trying to get to, 17 

Mr. Bonett is his -- what were you specifically being asked 18 

to do with respect to what you just testified on those 19 

current deals as opposed to what the team overall was doing 20 

on those deals? 21 

A. You mean also the rules and responsibilities of others 22 

how we collaborated? 23 

Q. No, just focusing on what you were doing as opposed to 24 

what maybe the entire team was doing on those deals.  25 
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A. Working on investment analysis, project management, risk 1 

analysis, as well as corporate structuring and any 2 

structuring, fund structuring, reconciliation of revenues and 3 

going through them with the team doing economic market 4 

research on various deals that they’re currently invested in.  5 

What is the market looking like and discussing them with Josh 6 

Myers, discussing them with the team in general.   7 

 We would have an investment team -- Myers would kind of 8 

give an update every week on that type of stuff.   9 

Q. For this information that you’re referring to, did Josh 10 

Myers specifically ask you to look into those items and then 11 

report back as part of the meeting? 12 

A. It would be sometimes yes, sometimes no.  So you had to 13 

take the initiative and you know that you have to juggle six, 14 

seven projects at once.  So it’s sometimes he -- well, 15 

routinely it would require you to keep in mind that there’s 16 

balls in the air and don’t let them drop. 17 

Q. To perform those tasks that you’re referring to, you 18 

earlier referred to a company-issued -- was it a laptop, 19 

company-issued laptop? 20 

A. Yes. 21 

Q. And you utilized that company-issued laptop to perform 22 

those functions? 23 

A. Yes. 24 

Q. Did you utilize any other device to perform those 25 
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functions? 1 

A. I -- you mean throughout the entire thing?  Like, when I 2 

originally interviewed with Justin, he asked us to build a 3 

model as he interviewed us. 4 

Q. I’m sorry, you may have misunderstood my question. 5 

A. Yeah, I’m sorry. 6 

Q. Other than the Company-issued laptop, did you use any 7 

other electronic device to perform the -- your functions for 8 

the Company? 9 

A. For investment analysis or any stuff like that?  Like, 10 

just commuting in teams, I would use my phone for the app to.  11 

Yeah.   12 

Q. Okay.  So the laptop, your phone, any other device? 13 

A. No. 14 

Q. Then you’d agree that these projects that you were 15 

working on, these were located outside the state of 16 

Pennsylvania? 17 

A. Say that again, I’m sorry, I couldn’t hear you, sir.  18 

Q. These projects that you were working on, they were 19 

located outside the state of Pennsylvania, correct? 20 

A.  The current investments?  Is that what you’re referring 21 

to, sir? 22 

Q. Well, current investments, now I’m going a little 23 

broader.  Any tasks, the projects, the potential investments 24 

that you were looking into, those were located outside of 25 
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Pennsylvania, correct? 1 

A. Yes, some of them, yes.  2 

Q.  We heard about one in Texas, right? 3 

A. Yes. 4 

Q. And one in West Virginia, right? 5 

A. Yes.  6 

Q. I believe you mentioned one in Canada, correct? 7 

A. Yes.  8 

Q. Now Josh Myers’s team, are you able to tell us who was 9 

part of Josh Myers’s team? 10 

A. At what point in time, sir? 11 

Q. Well why don’t we start with the end of your employment.  12 

A. At the end of my employment? 13 

Q. Yes.  14 

A. It was myself, my brother Nicholas, Jeremiah, Josh 15 

Myers, Gregg Mallinder, Tom would be in and out.  Jeremy 16 

started to pop back up.  He brought a deal towards the end of 17 

the year, a telecom deal for a boring (ph.) Philadelphia 18 

for -- what’s it called, like optic fiber, what their family 19 

did -- originally did, telecommunications. 20 

Q. Let me -- let me stop.  My question was Josh Myers’s 21 

team.  Are you suggesting that Tom reported to Josh Myers? 22 

A. Oh, no, I didn’t say -- no, that he would work with the 23 

team.  24 

Q. I want to focus on Josh Myers’s team.  Other than -- I 25 
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believe you and your brother were part of his team, correct? 1 

A. Yes. 2 

Q. Other than you and your brother, who else was part of 3 

Josh Myers’s team as of the end of your employment with 4 

Vesta? 5 

A. Gregg Mallinder, Jeremiah left, and Chris Murphy was an 6 

intern so it was when he was there, he would help out.  7 

Q. Okay.  Now going back from that date, were there any 8 

other individuals that reported to and were part of 9 

Mr. Myers’s team that weren’t there by the end of your 10 

employment? 11 

A. Seth Morton.   12 

Q. Anyone else? 13 

A. No.  Jordan Karen didn’t answer to Myers, he answered to 14 

Josh Coleman, I believe.  15 

Q. The -- the tasks that you performed for Vesta under Josh 16 

Myers’s group, did you have any prior experience at BNY 17 

Mellon performing those same tasks? 18 

 MR. BONETT:  Objection.  Not relevant. 19 

 JUDGE SORG-GRAVES:  Relevance, Mr. Gamburg? 20 

 MR. GAMBURG:  It goes to the compensation and the value 21 

that this individual thought he was -- how he was valued or 22 

undervalued.  23 

 MR. BONETT:  Why is that relevant? 24 

 MR. GAMBURG:  It was part of your direct examination.  25 
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 MR. BONETT:  I don’t remember asking about DNY Melon.   1 

 MR. GAMBURG:  Well, you asked him about his skillset.  2 

I’m not going to argue with you about it.  But you asked him 3 

about it, I’m getting to the point of, you know, where it 4 

came from.  5 

 JUDGE SORG-GRAVES:  Okay.  I do agree that Mr. Bonett 6 

asked about the skillset.  I guess, though -- to me, we’re 7 

getting into the issue whether -- whether or not he could 8 

have transferred and then worked somewhere else as a 9 

possibility.  I don’t know.  Is that what -- Mr. Gamburg, are 10 

you trying to -- this is one of their major clients, then 11 

Vesta’s major clients was to work for this other company that 12 

was related.  I don’t know.  How does his value at Vest 13 

determine -- is determined by whatever his value to 14 

another -- another entity be? 15 

 MR. GAMBURG:  Well, my question was about what he was 16 

performing at Vesta and whether he had performed those tasks 17 

while he was employed for that six-month period of time, this 18 

is what I was going to being -- because we’ve already 19 

established that that was -- is only six months in the 20 

financial industry.  And that goes to the compensation 21 

discussions that we’re going to get in to. 22 

 JUDGE SORG-GRAVES:  I’ll allow the question.  23 

 Before we go forward, though, on that question, I ask 24 

you to ask it again.   25 
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 I do have somebody in the waiting room.  Does anybody 1 

know a Charlotte Dye (ph.)?   2 

 MR. BONETT:  I do.  That’s my colleague. 3 

 JUDGE SORG-GRAVES:  I’m sorry? 4 

 MR. BONETT:  That’s my colleague at the FLRA. 5 

JUDGE SORG-GRAVES:  Okay.  Thank you.  I’ll admit this 6 

individual.  Sorry.  They’ve been waiting for some time.   7 

Okay.  I think I might have muted you, Mr. Gamburg, by 8 

accident in trying to mute some individual.  You can unmute 9 

yourself.   10 

Okay.  I’m sorry.  Go ahead and ask the question again. 11 

Q. BY MR. GAMBURG:  -- the question.  Let me try to state 12 

it.   13 

 The task -- and Mr. Definis, I believe you are muted as 14 

well so you may want to unmute yourself.  15 

 The task that you performed for Vesta as part of the 16 

Josh Myers team, had you performed those skills or tasks 17 

during your employments would be well known? 18 

A.  In different capacities and different variations doing 19 

reconciliation and doing quantitative analysis.   20 

Q. And when you were doing research reconciliation and 21 

quantitative analysis being wide known, was that in 22 

conjunction with evaluating business entities? 23 

A. With business entities? 24 

Q. Yeah. 25 
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A. No, this was -- it was security so it could be bonds, it 1 

could be debt, it could be stocks, it could be dividends, all 2 

types of stuff like that.  Public companies, not private.  3 

Q.  Earlier you testified about believe a conversation you 4 

had with Justin Coleman you said around 90 days after you 5 

started your employment.  Do you recall that testimony? 6 

A. Yes. 7 

Q. At the time, that would have placed you in or around 8 

April 2019, right? 9 

A. 90 days, it was -- he said 90 days, but he came in on 10 

March 5th. 11 

Q. So that conversation occurred on March 5th? 12 

A. Yes.   13 

Q. Who initiated the conversation on March 5th? 14 

A. Justin Coleman did.  He walked into the office that Nick 15 

and I shared.  16 

Q. Was it in response to any email or message that you sent 17 

him about compensation at that point? 18 

A. No.  Not -- no.  We didn’t request a meeting about 19 

compensation or anything like that.   20 

Q. In this meeting, it’s you, your brother and Josh 21 

Myers -- I mean, Justin Coleman, correct? 22 

A. Yes. 23 

Q. And what do you recall him saying to initiate that 24 

conversation? 25 
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A. He stopped in and he said I know -- that we worked down 1 

at 90 days, I wanted you guys to know that you went past our 2 

expectations and you really impress us.  Like, you’ve grown 3 

exponentially even in the time that you’ve been here and your 4 

pay and title should reflect that.   5 

Q. Anything else that you recall -- well, what was your -- 6 

do you recall your response or your brother’s response was? 7 

A. Thank you.   8 

Q. Anything else you recall from that meeting? 9 

A. Saying that, like, I know we said we’re going to sit 10 

down, just be patient.  Once -- we’ve been busy with all 11 

these different projects because we were looking at very 12 

important big deals at the time for them.  And everybody was 13 

all hands on deck on these things.  And he said once we slow 14 

down, we’ll get a chance to sit down and discuss 15 

compensation, we’ll set a day to it.   16 

Q. Is that how you left things as far as that meeting? 17 

A. Yeah.  It wasn’t really that long of a meeting.   18 

Q. Was the future date where you would sit down, was it 19 

left as open-ended as you just testified or was there some 20 

kind of period of time set forth? 21 

A. Yeah.  He was -- the way he was saying that was like 22 

basically like once it -- once it slowed down, it slows down 23 

a little bit, like, if not before six months but like at six 24 

months.   25 
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 Like if not before, if we can’t slow down before then, 1 

you know what I mean?  Then around that time at the six-month 2 

mark instead of the three months.   3 

Q. Did he say six months or was that just what your 4 

understanding from what he was saying? 5 

A. Say that again, I’m sorry, I couldn’t hear you, sir.  6 

Q. I’m trying just to understand.  Did Justin actually say 7 

we’ll talk at the six-month point or is that just what you 8 

took from what he was saying to you? 9 

A. No.  He stated that if, you know, if we slow down 10 

before, it’ll happen before.  But if not, then around six 11 

months, add six months.  12 

Q. Okay.  Then six months rolls around.  So that would put 13 

you sometime June, July time period.  Did you have another 14 

meeting? 15 

A. No, I was -- sorry about that.  I didn’t to interrupt 16 

you. 17 

Q. I’m sorry, I’m little slow sometimes I deliver my 18 

questions. 19 

A. It’s postlunch. 20 

Q. You anticipated my question, though.  So you did not 21 

have this meeting with Justin around that six-month time 22 

period? 23 

A. No, we were transferred to Myers by then.  24 

Q. Other than the March 5th conversation with Justin that 25 
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you’ve already relayed to us, do you recall other 1 

conversations with Justin before you moved to recording to 2 

Josh Myers about compensation?   3 

A. Yeah, just in passing.  Like it’s common to us like in 4 

the office, your day’s coming to sit down. 5 

Q. How -- how often would you estimate that these in 6 

passing comments about hey, we’re going to discuss 7 

compensation or, you know, it’s coming, or something along 8 

those lines related to compensation.  Again, in the time 9 

period from the start of your employment until the change of 10 

reporting structure to Josh Myers? 11 

A.  More than a handful.  I couldn’t -- at the top of my 12 

head.  Like I said, it was always in passing.  It wasn’t like 13 

come sit down in this room with me, you know what I mean, 14 

discuss it.  It was kind of like the assurance as you were 15 

going to work and working on stuff. 16 

Q.  And during that time, you’re still reporting to Justin, 17 

right? 18 

A. Yes.  Up until, yeah, mid-April, early May. 19 

Q. Is there anything more specific that you recall about 20 

those other handful of times that you talked about 21 

compensation with Justin? 22 

A. Yeah.  Basic -- saying that everybody’s in the same boat 23 

as you with this compensation structure.  The bases are slow 24 

because the bonuses are so big that we’re going to look at 25 
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performance.  We’re going to look at the overall company’s -- 1 

your individual performance bonus; the Company, how they do 2 

over the whole entire year; and then the deal team for 3 

projects.  4 

Q. During that time period, again, staying in the time 5 

period that you were reporting to Justin just for the purpose 6 

of these questions, other than speaking with Justin about 7 

compensation, did you have conversations with anyone else at 8 

the Company with respect to compensation?  Putting aside your 9 

brother, I’m not getting in that, I’m talking about someone 10 

who -- they -- you would consider as part of manage. 11 

A.  No. 12 

Q.  When -- and these conversations, the handful or so 13 

conversations that you have with Justin, did he show any, you 14 

know, ill will or animosity towards you that we’re talking 15 

compensation? 16 

A. Did he show any ill will?   17 

Q. Yeah.  To you as part of those conversations, did you 18 

sense that he had any animosity to you about, you know, 19 

having to discuss compensation?  20 

A. I wouldn’t say he had animosity towards us, I think he 21 

liked us. 22 

Q. You then start reporting to Mr. Myers, again I think you 23 

said late April, early May, when’s the first time even in 24 

passing that you recall having a discussion with Mr. Myers 25 
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touching on in any way compensation? 1 

A. Might have been September or October -- September or 2 

October.  Because Justin stopped in in July and he said that 3 

if we don’t reconcile it before the end of the year, it’s 4 

going to be at the end of the year, I’m going to rely on 5 

Myers to determine your compensation, your job roles, your 6 

titles, your past bonuses. 7 

Q. When you -- when you say -- when you referring to what 8 

Justin said, are you referring to that prior conversation 9 

that we already talked about or is this a new conversation 10 

with Justin? 11 

A. It was a new conversation and this was in July.  He 12 

stopped in our office when we had an office behind Brian 13 

Gallaher (ph.), yeah.  And stopped in and -- because he 14 

told -- hey, he was like letting us know that his wife was 15 

pregnant and like, just, he stopped in and had general 16 

conversation that Gregg Mallinder is going to be going into 17 

the team more heavily, discussions around that of like 18 

working together with Gregg and getting to know him, how’s 19 

that going.  And like after initial introductions were 20 

happening.   21 

Q. So this is with Justin in July 2019 with you and also 22 

was your brother present during that conversation? 23 

A. Yes. 24 

Q. Between the handful of conversation that you were 25 
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referring to earlier and this July conversation with Justin, 1 

did you -- had you had any additional conversations or in 2 

passing conversations with Justin in that period of time 3 

about compensation? 4 

A.  Between the end of April, early May and July?  Is 5 

that -- okay.  6 

Q. Correct. 7 

A.  I didn’t -- honestly, he didn’t come to the office that 8 

often starting in the summer, leading up to May.  It like he 9 

went down the shore for most of the summer with Josh Coleman 10 

and his family and stuff like that.  So they might stop in 11 

like maybe once or twice a week and like check in on all the 12 

different teams.  13 

Q. Okay.  So following this July conversation with Justin, 14 

when was the next conversation that you recall having with 15 

anyone -- whether it’s Justin or Josh Myers or anyone about 16 

compensation? 17 

A.  It was, I believe I just stated it was either September 18 

or October was the first time of reaching out to Myers.  19 

Q. If I could ask you to turn to what’s been marked as 20 

Respondent Exhibit 5.  -- if this was admitted yet or not.   21 

A. For the one that’s dated September 17th? 22 

Q. Yes, so in in Respondent Exhibit 5 contains a number -- 23 

it looks like three emails all dated September 17th, 2019, 24 

9:32 p.m. to 9:35 p.m.  These are exchanges between you and 25 
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your brother Nicholas. 1 

 Do you recall this back and forth with your brother? 2 

A.   Yeah.  This was on Microsoft Teams, not a -- or, you 3 

know, not Outlook. 4 

Q. Okay.  So these are using the Teams chat function? 5 

A. Yes. 6 

Q. And in the first part of that chat is you to your 7 

brother saying is this a good time to speak to Myers you 8 

think?  Right? 9 

A. Yes.  10 

Q. Are you referring to speaking to him about compensation? 11 

A. Yes.  Because we were told that -- by Justin that Myers 12 

would be handling our compensation going forward and be 13 

relying on his experience.   14 

Q. Okay.  And then you also in the next message suggest to 15 

your brother that you can initiate that dialog with 16 

Mr. Myers, correct? 17 

A.  I believe it was Nicholas who responded saying that to 18 

my original message.  Let me see here.  No, that was -- okay, 19 

that was -- that was me saying it to Nicholas.  20 

Q.  Right.  And then if you turn to the next page of that 21 

exhibit which is your brother’s response to you, he tells you 22 

to go ahead, right? 23 

A.  Yes.  24 

Q. Now look what this refers to and I’ll just read it.  25 
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We’re basically doing our due diligence on comps so that we 1 

can support it, that we want full transparency into how Vesta 2 

advisors carry plus fees are broken down and we want to be 3 

paid accordingly.  4 

 First, let me ask you, the due diligence on comp, do you 5 

know what your brother was referring to? 6 

A.  Yeah.  Industry benchmark surveys.  7 

Q. As to that time, had you been already looking into those 8 

benchmarks? 9 

A. Yes. 10 

Q. To look into those benchmarks, what -- what did that 11 

involve?  How do you do that?   12 

A. A -- company or a consulting firm that will go across 13 

the specific industries and interview hundreds if not 14 

thousands of people in their various positions.  It could be 15 

for an analyst; managing director, depending on the 16 

positions; the year, so it could be a first-year analyst, a 17 

second-year analyst -- 18 

Q. Uh-huh. 19 

A.  -- then an associate.  Then a VP, a managing director, 20 

so on and so forth.  21 

Q.  So are these like publicly available surveys -- 22 

A. Yes. 23 

Q. -- that are -- on the Internet? 24 

A.  Yes.  25 
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Q. And what’s your understanding of what’s meant by Vesta 1 

advisors -- plus fees? 2 

A. Yeah.  So when you work on the investment team, part of 3 

what the income of how the investment team makes money is 4 

through carried interest working on projects and due 5 

diligence fees of working on projects as well.   6 

 So we regular would put these type of fees into our 7 

models all the time.  So it might be capital raising fee, it 8 

might be due diligence fees, it could be carried interest 9 

when it comes to overcoming a hurdle return for an investor.  10 

There’s various forms of income of how the deal team would 11 

make money doing it.  12 

Q.  And if you could, how does that relate, then, relate to 13 

your individual comp? 14 

A. So a part of the income would come in would be the 15 

carried interest.  There was a Vesta employee incentive fund.  16 

And the carried interest would go into a GP.  GP might be 17 

split amongst the partners and the deal team.  And it’s a -- 18 

it’s a long-term incentive that is used by firms to retain 19 

employees.  And there’s also deal closing fees like I was 20 

saying about consulting on a deal.  Part of the closing cost 21 

of that deal is a consulting fee on that deal.   22 

 We did some alert to that on a pellet plant as well.  If 23 

we weren’t investing in them directly and we just -- people 24 

wanted us to do due diligence on them, we might charge a fee 25 
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for that.  Or you might broker the pellets form one to 1 

another and you’d have to look into that as well of what you 2 

could get them for, what you could sell them for, and the 3 

contracts you could get for that. 4 

 So like Vesta Biomass would do that with like various 5 

companies.  It could be like Draks (ph.) Fram (ph.) all those 6 

different companies that need pellets to fill their contract 7 

requirements or it could be oversea buyers and stuff like 8 

that.  9 

Q. So you’re -- going back to these messages, your brother 10 

says go ahead.  Do your recall approaching Mr. Myers on or 11 

around September 17th about your compensation? 12 

A.  No, we held out until the 13th of October.  We were 13 

initially going to approach him, but we held off on it.  I 14 

believe this was because after the meeting was set, we didn’t 15 

want to stir the pot for any reason after there was already a 16 

meeting of addressing workplace concerns that were going on 17 

at the time.  And --  18 

Q.  I’m not sure what you’re referring.  The meeting about 19 

Seth, what are you referring to? 20 

A. We had a meeting with Justin Coleman and Josh Myers 21 

regarding Seth taking credit for our work.  Claiming the work 22 

was his, passing it off as his own, saying that he’s leading 23 

us on these projects, and that he’s working with stuff with 24 

us, when he really wasn’t.  It was kind of like, have you 25 
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guys worked on that?  And then we wouldn’t get invited to a 1 

meeting.  And it would just -- what kind of what look would I 2 

have. 3 

Q.  Do you recall when that meeting occurred that you’re 4 

discussing? 5 

A. It is either late August or early September.  Early 6 

September, yeah.  I remember because Justin was coming back 7 

from the shore.  8 

Q. And that was the -- earlier you looked at General 9 

Counsel Exhibit -- , Bates Number 3 where you have my 10 

exhibits already opened for you with Respondent Exhibit 4.  11 

That may be easier, it’s a second page of that -- that 12 

exhibit. 13 

A. Yes.  September 2nd? 14 

Q. Right.  And you’re referring -- after this, you 15 

forwarded this -- let me just ask you, this is an email from 16 

you to Josh Myers copying -- and your brother on September 17 

2nd, correct? 18 

A. Yes.  Yes. 19 

Q. And would you agree this is a reflection of Teams 20 

messages that are then cut and paste as part of the chain of 21 

messages and put into an email to send it to Josh Myers? 22 

A. Yeah.  Justin had told us to just copy and paste and 23 

send it over to him.   24 

Q. Right.  The last message of that chain at 10:23 p.m. 25 
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message from Justin tells you to copy and paste right to 1 

them, right? 2 

A. Yes.  3 

Q. And you recall that you had a conversation about -- with 4 

Josh Myers and your brother and also Justin coming out in 5 

this email, right? 6 

A.  Yes.  I believe, actually, it was the next day. 7 

Q. September 3rd. 8 

A. Yeah, and I’m not sure for certain but within early 9 

September is how I remember it.  I believe Monday actually 10 

had literally the next day they had the meeting about it.  11 

Q. What was it about that -- you -- earlier you stated that 12 

following that meeting I think your word was you didn’t want 13 

to rock the boat.  What was it about that meeting that 14 

suggested to you that the timing wasn’t right to rock the 15 

boat at that time about compensation? 16 

A. Because as much as it was true that Seth was taking 17 

credit for our work, people did like Seth as a human being 18 

and we really enjoyed having him around.  It wasn’t -- it 19 

wasn’t that we didn’t get along with him as a person, it was 20 

just a professional disagreement within the workplace because 21 

our value was being subverted.  And we addressed that with 22 

Justin and Myers.  But we didn’t want any more, like, to add 23 

on to that.  Because they already were starting to look into 24 

it heavily and we just wanted to back off from like they 25 
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might -- what’s it called. 1 

 You know, like you already just brought up the whole 2 

situation with Seth and Jeremiah and now you want to talk 3 

about compensation too?  Like I didn’t want to cause any 4 

animosity.   5 

Q. Well going back to Respondent 5, two weeks later after 6 

that meeting you’re having this exchange with your brother 7 

where you’re saying is now a good time?  And he says go 8 

ahead.  9 

A. Yeah. 10 

Q. Was there a subsequent conversation between the two of 11 

you that’s not in messages where you reconsidered that 12 

decision? 13 

A. Yeah.  That -- we didn’t, like I said, we didn’t want to 14 

cause any more, like, need for them to focus on like our 15 

complaints and stuff like that.  Even though we wanted to 16 

address our workplace concerns and our wages, we just didn’t 17 

want to come off as nagging to them and annoying to them but 18 

we wanted to still address the situation because they were 19 

affecting our professional career and our workplace.   20 

Q. In the early September meeting, did they suggest to you 21 

that you were in any way nagging them? 22 

A. No.  No, they said that they were happy that we had 23 

brought this forward.  That they’ve had kind of a notion and 24 

evidence of this was happening.   25 
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  Justin messaged us after this meeting and might have 1 

been that night or the next morning and said how impressed 2 

Myers was with how we were able to articulate ourselves and 3 

break down the problems that were going on and be honest and 4 

the bravery it took to even step forward and say it.  I’m 5 

paraphrasing, like, I’m not going to know the exact sentences 6 

he used but within that train of though. 7 

Q. Okay.  And so you believe that your next conversation 8 

with Josh Myers about compensation was then in October 2019? 9 

A. On the 13th, I believe.  10 

Q. Right.  So if you turn to what’s been previously been 11 

marked as Respondent’s 6. 12 

A. I’m sorry, I didn’t hear that number, sir. 13 

Q. Six. 14 

A. Yes.  15 

Q. The first page of this exhibit is an email from your 16 

brother to Josh along with you -- and this is him raising the 17 

concern that you both feel that you’re being quote, “grossly 18 

underpaid.”  Correct? 19 

A. That’s correct.  20 

 MR. BONETT:  The document speaks for itself.  I would -- 21 

I don’t know that we need to -- 22 

 ADMINISTRATIVE JUDGE SORG-GRAVES:  I think that that 23 

question’s enough.  He’s not going to be able to talk to it 24 

or anything.  Okay.  Let’s go forward.   25 
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Q. BY MR. GAMBURG:  And when you go down further in this -- 1 

about two-thirds of the way down, there’s a sentence that 2 

starts about -- starts with taking into account.  And then it 3 

continues on investment analyst in this exact environment 4 

make as well as what others are making here, parentheses, we 5 

have knowledge of that, closed parentheses. 6 

 Do you understand what your brother was referring to by 7 

that statement? 8 

A.  Yeah, in passing conversations of people discussing 9 

wages.  10 

Q. Who are you having -- who were these passing 11 

conversations with and were they by you or by your brother? 12 

A.  No, actually --  13 

 MR. BONETT:  Objection.  14 

 ADMINISTRATIVE JUDGE SORG-GRAVES:  Wait a second, 15 

Mr. Definis. 16 

 Mr. Bonett. 17 

 MR. BONETT:  Objection.  This is asking him to disclose 18 

protected concerted activity that we didn’t cover on direct 19 

examination.  We know he was having these discussions with 20 

his brother and he mentions here that he -- they had 21 

discussions with some other people about pay.  So I don’t 22 

know that he needs to get into who and what. 23 

 I mean, I know there’s a concern here, Counsel’s voiced 24 

that they’re concerned about revealing information on 25 
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people’s pay so I want to be mindful of that too.  1 

 MR. GAMBURG:  I don’t remember me ever actually making 2 

that -- stating that concern on the record.  And in fact --    3 

 JUDGE SORG-GRAVES:  Okay. 4 

 MR. GAMBURG:  -- you know, this -- who’s to -- what I 5 

was going to is this is a regular occurrence that people are 6 

talking about pay.  7 

 JUDGE SORG-GRAVES:  Struggling is this a way to handle 8 

this with such a small workforce.  Because it is directly 9 

asking Mr. Definis to reveal who he had protected concerted 10 

conversations with.   11 

 General Counsel has avoided that at this point other 12 

than his brother.   13 

 MR. GAMBURG:  Your Honor, if I may state: we’re going to 14 

have Company witnesses that are going to testify that they 15 

have zero issue with employees discussing compensation as 16 

that’s just par for the financial industry.  That it’s a 17 

dollars world and that people are talking about money all the 18 

time, including their compensation.  This is trying to make 19 

an issue out of, you know, fear for -- and I get where 20 

Counsel, General Counsel is coming from in terms of fear for 21 

other’s employment but it’s a misplaced fear that they’re to 22 

lead into this case.  The distance simply doesn’t exist.  23 

 MR. BONETT:  And that’s the case is about retaliation 24 

for talking pay.  And I’d rather we not get into other people 25 
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talking about their pay.  And it just -- it wasn’t covered on 1 

direct and this is cross-examination.  I don’t -- and I want 2 

to be mindful of other people talking about pay. 3 

 JUDGE SORG-GRAVES:  Mr. Gamburg, how about if I allow 4 

you to approach this in some kind of somewhat less direct 5 

manner?  For example, question:  How many individuals that he 6 

had -- that he himself had a conversation with, without 7 

naming names.  Things somewhat general questions that don’t 8 

involve naming names.  Thank you.  9 

 THE WITNESS:  Of people mentioning other people’s 10 

salary? 11 

 JUDGE SORG-GRAVES:  Wait for Mr. Gamburg’s question. 12 

 THE WITNESS:  Sorry.  13 

Q.  BY MR. GAMBURG:  So your understanding that this 14 

knowledge about other’s compensation within the workplace is 15 

based on passing conversations about pay with other employees 16 

you work with, right? 17 

A. Yes.  And also in passing conversation, we’d be sitting 18 

in a room and people would be -- might offhand mention 19 

somebody’s compensation. 20 

Q. How -- without getting -- as the Judge instructed -- 21 

without getting into specific names right now, how many 22 

people -- how many other employees did you or that you are 23 

aware with your brother had a conversation with about pay? 24 

A. Of them talking about other people’s pay? 25 
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Q. Correct. 1 

A. Within the scope of only Vesta’s other employees, not 2 

like companies were looking at or stuff like that? 3 

Q. Correct. 4 

A. Okay.  Might be five -- five to -- like, I don’t know it 5 

could have been between five to six, maybe.  I’m not sure.  6 

 JUDGE SORG-GRAVES:  And I’m sorry, I need clarification 7 

of these.  When you say five to six, five to six different 8 

conversations you heard?  Does it mean five or six different 9 

people?  Or would some of those involve some of the same 10 

people, multiple conversations? 11 

 THE WITNESS:  Oh, it would be relatively the same 12 

people, multiple times it would be Josh Myers --  13 

 JUDGE SORG-GRAVES:  Okay, again, not naming names. 14 

 THE WITNESS:  I apologize.  15 

 JUDGE SORG-GRAVES:  Okay.  16 

 MR. GAMBURG:  Well, actually, Your Honor, Josh Myers is 17 

the supervisor here, right, and --   18 

 JUDGE SORG-GRAVES:  Right.  I understand that.  I just 19 

don’t want him to go too far down that line.  So --  Talking 20 

about what Josh Myers said is one thing but start listing 21 

names is another.  22 

Q. BY MR. GAMBURG:  So it was five or six -- I didn’t get 23 

the answer, I don’t believe, to the Judge’s question.  Was it 24 

five or six conversations or five or six other individuals 25 
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involved with these conversations? 1 

A. It was five or six other conversations of it mentioned.  2 

Q. And I believe you started testifying that Mr. Myers was 3 

part of those conversations where other employees’ 4 

compensation was discussed? 5 

A. Yes. 6 

Q. And other than you and Mr. Myers, who else was part of 7 

those conversations? 8 

 JUDGE SORG-GRAVES:  I think that’s where we’re 9 

getting -- 10 

 MR. BONETT:  Yeah. 11 

Q. BY MR. GAMBURG:  Other you and Mr. --  12 

 MR. GAMBURG:  Well, actually I don’t know, Your Honor.  13 

They’re openly discussing the conversation.  The conversation 14 

involves Mr. Myers.  I don’t believe there should be any 15 

concern about the identity of those other individuals that 16 

are participants in that conversation.  17 

 JUDGE SORG-GRAVES:  Okay.  Then let’s -- let’s take it 18 

that way.   19 

 Mr. Definis, conversations in which Mr. Myers was a 20 

party to the conversation.  Who else was involved in those 21 

conversations that you heard yourself? 22 

 THE WITNESS:  Like, maybe present in that room versus 23 

engaged in that conversation, like, it could be him and Tom 24 

talking.  Could be him and Justin speaking.  And -- or Bill 25 
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or Josh, it like -- depending on all the people that are in 1 

the room at that day.   2 

 JUDGE SORG-GRAVES:  So you’re saying other people could 3 

have overheard it like you overheard it just not necessarily 4 

directly in the conversation. 5 

 THE WITNESS:  Yeah.  Not speaking to us directly, just 6 

you’re next door to somebody or you are working in the same 7 

room but they’re not talking to you.  8 

Q. BY MR. GAMBURG:  So you’re referring to conversations 9 

being had between members of the Coleman family and you also 10 

mentioned Mr. Povedano.  11 

 Were the conversations that he had with any of those 12 

individuals where you were discussing specific -- where you 13 

yourself were part of the conversation where you were 14 

discussing the pay of other employees? 15 

A.  Was I myself?  Not with Tom Povedano, no.  In passing, 16 

Justin mentioned to me Rick’s salary and then his salary 17 

increasing in the salary. 18 

 When we were moving Jeremy, my brother -- both my 19 

brothers helped move Jeremy Coleman to his new house and they 20 

were talking about a pay raise that was being basically 21 

negotiated at the time.  22 

Q. Whose pay raise are you referring -- I didn’t follow the 23 

pronouns there, whose pay raise were you discussing at that 24 

time? 25 
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A. That they were discussing -- I was, like I was there 1 

present and it like -- while we were moving couches and stuff 2 

like that mentioned that Rick was getting -- requesting a pay 3 

increase.  4 

Q. Did I understand you correctly to say that Justin raised 5 

all that?  Did Justin raise his actual pay with you? 6 

A. Justin didn’t bring up his pay with me. 7 

Q. How about Jeremy? 8 

A. Did Jeremy?  No. 9 

Q. -- . 10 

A. No. 11 

Q. Were there conversations that you were a part of where 12 

employees’ compensation was being discussed where a member of 13 

the Coleman family, Tom Povedano, or Josh Myers was also a 14 

party to the conversation? 15 

A. Yeah, from more -- when we were working on Vesta Biomass 16 

of negotiating his comp to take him on as CEO of Vesta 17 

Biomass.  18 

Q. Anyone else? 19 

A.   And mentioned Rick’s salary increase when we were 20 

working, Jeremy, it was -- Bill was there, we were all 21 

helping that day so it was all the Colemans were there.  22 

Q. When you were discussing Rick’s comp -- Rick Cott (ph.), 23 

you’re referring to Rick Cott, correct? 24 

A. Yeah. 25 
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Q. When you were discussing Mr. Cott’s comp, do you recall 1 

not the specific day but maybe the month that occurred? 2 

A. June or July. 3 

Q. Of 2019? 4 

A. Yeah. 5 

Q. Okay.  All right.  In response to this message, this 6 

email from your brother to Josh and yourself, Mr. Myers 7 

responded later that evening.  If you turn to the next 8 

exhibit, both you and to your brother, right? 9 

A. Yes. 10 

Q. And it starts off -- his response to you is no problem, 11 

correct? 12 

A. Yes. 13 

Q. And he goes on to discuss what his plans are about 14 

talking about compensation and the timing of that, correct? 15 

A. Yes.  16 

Q. Did Mr. Myers -- you would agree that this message 17 

doesn’t take issue with your brother’s representation that he 18 

had knowledge of other employees’ compensation, correct? 19 

 MR. BONETT:  Excuse me, objection.  Message is there for 20 

us to see, I don’t think we need his interpretation of this 21 

message.   22 

 JUDGE SORG-GRAVES:  I think in this case, the document 23 

speaks for itself.  You’d have to take some time to read 24 

through that paragraph. 25 
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Q. BY MR. GAMBURG:  Following Mr. Myers’s response that 1 

evening, did you actually have a sit-down meeting with him 2 

to -- the next day about compensation? 3 

A. You’re referring to the messages on October 13, did we 4 

have a meeting on the 14th? 5 

Q. Right.  Earlier you testified that you had a 6 

conversation about compensation with Mr. Myers.  I’m trying 7 

to place an exact date on that actual conversation. 8 

A. Just the message itself regarding compensation. 9 

Q. Following the exchange of these messages, did Mr. Myers 10 

express to you any concern about the representation that you 11 

had compensation information about what others were making at 12 

the Company? 13 

A.  Did he -- say it again, I couldn’t hear you. 14 

Q. Did Mr. Myers ever express to you that he had any 15 

concern that you had information about compensation by other 16 

employees?  Following that -- . 17 

A. He didn’t -- he didn’t specifically bring it up.  18 

Whether he displayed an energy, I can’t get into what his 19 

mind was thinking.  20 

Q. No, I’m not asking you to get into what he was actually 21 

thinking, I’m asking did he ever express what he was thinking 22 

to you on that?  And I believe your answer is no, correct? 23 

A. Yeah, he didn’t express it explicitly to us, no. 24 

Q. Following this exchange of messages on October 13th, 25 



176 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

when is the next time that you recall having a conversation 1 

with anyone, management, I’ll say either Josh or Justin -- 2 

Josh Myers and Justin about compensation? 3 

A. I don’t recall having a conversation with Justin 4 

regarding pay after that.  The next time that I recall having 5 

a conversation with Myers, I believe was when we requested to 6 

have the meeting with him.  Requesting when he plans to have 7 

a meeting.   8 

Q. If you turn to Respondent Exhibit 7.   9 

A. Yes. 10 

Q. These are a series of -- again, they print out as emails 11 

but you would agree these are Teams chats? 12 

A. Yeah.  They’re real spread out.  13 

Q. And they’re all dated, except for the last page of this 14 

exhibit, a couple of pages of the exhibit, they’re dated on 15 

November 16th and then continue on to November 17th?  16 

A. Yes.  17 

Q.  So they start -- at least -- again, putting aside the 18 

last page of the exhibit which also includes Myers, the rest 19 

of these start at 11:32 p.m. on a Saturday night, November 16 20 

and with the last one being at 12:30 a.m. Sunday morning, 21 

right? 22 

A. Yes.  One -- 12:30 a.m.  Yes. 23 

Q. These are messages, I’m not making -- going to have you 24 

read them through -- read through them.  But these are 25 
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messages between you and your brother about what you believe 1 

your compensation value should be, right? 2 

A. What it should be? 3 

Q. Right. 4 

A. I’m trying to read them in sequence.  5 

 No, we didn’t -- so the value of being was that we were 6 

already assuming his duties and roles by this Sunday had let 7 

go of Seth Morton.  And Nick and I assumed all of his duties 8 

with doing research into companies and progressing from the 9 

job letter upwards in job roles.  10 

 We were already doing that but the actual role that was 11 

in between there that like -- like also was part of what we 12 

did.  We assumed those duties fully. 13 

 JUDGE SORG-GRAVES:  Mr. Gamburg, maybe you can ask the 14 

question again.  Because I’m not sure, did he understood it 15 

or was it responsive?   16 

Q. (By Mr. Gamburg):  All right.  Maybe it would be easier 17 

if I start going through.  So the first three messages are by 18 

your brother to you where he’s expressing, you know, how life 19 

gets started -- doesn’t get started until 150.   20 

 Did you understand him to mean $150,000? 21 

A.  Yes.   22 

Q. And then he continues on that he can’t start a family, 23 

can’t buy a house, travel, do hobbies.  And then you 24 

eventually respond at 11:49 p.m., Yup, I need to get this 25 
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raise.  And you continue low base, high -- is too stressful.  1 

Right? 2 

A. Yes. 3 

Q. And you continue in your next message, I don’t want to 4 

rip in to any -- any of them, I just want to get paid.   5 

 Them that you’re referring to, ripping into the them, 6 

who were you referring to there? 7 

A.  I don’t want to display criticism of other people of why 8 

value people and like even the conversation that I had to 9 

have previously about -- , like I’ll address it because it’s 10 

my workplace concern but I don’t want to talk bad about 11 

another human being.  And I also don’t want to come off of 12 

like after all this time of being stressed out where it’s 13 

like you’re edgy or something like by even having the 14 

conversation of compensation with somebody.  15 

Q. And then if you look at your message at 11:54 p.m., 16 

you’re again talking about the pay structure and you’re 17 

saying builds resentment with your coworker, right? 18 

A. Yes.  Because we stated to Myers that people weren’t 19 

showing up to work.  There was a common problem at Vesta.   20 

Q. Then you eventually get to 12:05 a.m.  You know, 100 -- 21 

100K is not a raise, it’s just getting actually paid for 22 

actual hours, 150K is an actual raise.   23 

  Right?  So you believe -- 24 

A. Yeah, the reconciliation of hours.  25 
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Q. So you believe that as of November 2019, you were 1 

entitled to a raise of 100 to 150,000, right? 2 

A. Not a base of all in compensation.  Bonuses, all fringe 3 

benefits.   4 

Q. And then in the messages that follow where you’re 5 

referring to he said I have -- actually, your brother’s 6 

referring to -- he said, I have an idea of what you’re 7 

getting paid, I’m making one-third of what I once was also.  8 

 You agree that’s referring back to the October exchange 9 

of emails? 10 

A. Yes.  11 

Q.  And then your last message at 12:30 a.m., you say, "No 12 

matter what, Seth’s pay should go to us."  Right? 13 

A. Splitting the difference of what it cost them anyways 14 

and us assuming the roles and duties of that -- what was 15 

relatively thinking behind it was the raise would be in 16 

accordance if they -- a cost saving of just we were doing his 17 

duties anyways.  If -- we assumed those roles full time and 18 

what they were going to pay almost like why not even split 19 

the difference?  You’re making that -- you’re cost saving on 20 

that anyways. 21 

Q. Well, actually, Mr. Definis, your exact words were we 22 

did his job as well as hours this whole year.  That’s what 23 

you wrote to your brother, right? 24 

A. Yes.  25 
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Q. So this isn’t just in conjunction with assuming his 1 

role, this was your claim that you were doing his role the 2 

whole year.  Right? 3 

A. Yes.  But in other people’s eyes going forward.   4 

Q. Now I’m not sure what the last page of this -- you have 5 

a message here to Josh Myers sent to your brother on Sunday, 6 

November 17th that says, Okay, we will talk to him tomorrow.  7 

Can you know what that is referring to? 8 

A.  Not sure what the context of that is.  9 

Q. Was there some mutual pressure -- at the time that these 10 

are -- this is all going on, were you living at home with 11 

your parents at that time? 12 

A. Yes. 13 

 MR. BONETT:  Objection to where this is going. 14 

 JUDGE SORG-GRAVES:  Sustained. 15 

 THE WITNESS:  Are you waiting on me?  I’m sorry, I --  16 

 JUDGE SORG-GRAVES:  No, no.  You need to wait for a 17 

question from Mr. Gamburg.  You don’t have to answer the last 18 

question.  19 

Q. BY MR. GAMBURG:  Between -- just what we did with Justin 20 

Coleman, you know, before the change from him to Josh Myers 21 

in terms of your reporting structure.  Other than the 22 

September conversation -- actually, no, you said the 23 

September conversation never happened with Mr. Myers, right?  24 

It happened in October, correct?  And that was the exchange 25 
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of messages, right? 1 

A.  Yes. 2 

Q. Other than the exchange of messages in October and the 3 

time that you started reporting to Mr. Myers and prior to -- 4 

I don’t want to get into the December 3rd, December 4th time 5 

period yet, but in the time period before that and after you 6 

started reporting to Mr. Myers, would you be able to estimate 7 

how many times you talked about compensation either formally 8 

or just in passing with Mr. Myers? 9 

A. As far as compensation, other than what revenue would be 10 

coming off of the deals that the deal team would be making 11 

money off of that we did since the beginning since we worked 12 

there of profit that came in for working on deals, I don’t 13 

recall another conversation up until December 3rd -- or 14 

December -- yeah, December 3rd.  15 

Q. When you -- when you -- when you’re talking about 16 

compensation -- well, money coming in off of deals as you put 17 

it, are you talking about that in conjunction with individual 18 

compensation for you, your brother, Mr. Myers himself? 19 

A. Yes.  The deal team would make money -- like I said, the 20 

various different ways they can make money, whether it’s 21 

consulting, whether it’s carrier interest, various points.  22 

Q.  How often did those kind of conversations happen?  23 

Again, limiting to the time period that we’re talking about 24 

of, you know, you discussing with -- and I’m only limiting, 25 
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I’m limiting to conversations in which Mr. Myers would have 1 

been a part of as well.  2 

A. Anytime that we were adjusting a model it would adjust 3 

to it and discussing inputs on a model.  It has to do with 4 

the -- come up with the deal team would be making.  5 

Q.  Would you agree that that was a fairly regular occurrence 6 

in terms of talking about what the deal team would be making 7 

in terms of compensation?  8 

A. Yeah.  But it was never what each person would be 9 

making, it was what the overall team would be making.  So for 10 

all I know, one person might take 95 percent and you split 11 

half a percent with each person going forward.  Whatever.  12 

I’m not sure.  That’s why we were trying to have that 13 

conversation. 14 

 JUDGE SORG-GRAVES:  Okay.  So that I make sure I 15 

understand, Mr. Definis, when you were having these 16 

conversations about working or performing, then you were 17 

talking about what would be the profit for the Company, the 18 

team was profiting; is that correct? 19 

 THE WITNESS:  Yes.  So everybody -- 20 

 JUDGE SORG-GRAVES:  Okay. 21 

 THE WITNESS:  -- from the investment team.  22 

 JUDGE SORG-GRAVES:  Okay.  And then how that money was 23 

distributed in the Company was not to your knowledge.  Do you 24 

understand what I’m asking? 25 
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 THE WITNESS:  Yes.  Just what came in to the Company and 1 

not how it was broken down once it was within the Company. 2 

 JUDGE SORG-GRAVES:  Okay.  That wasn’t part of your 3 

conversation; is that correct? 4 

 THE WITNESS:  Yeah.  And that was part of what we were 5 

trying to eventually get to discuss --  6 

 JUDGE SORG-GRAVES:  Okay. 7 

 THE WITNESS:  -- with how it would break down.  8 

 JUDGE SORG-GRAVES:  Okay.  Go ahead, Mr. Gamburg. 9 

Q. BY MR. GAMBURG:  In those discussions, would you agree 10 

that you’re talking about that because everybody understood 11 

that you had a low base salary, high bonus potential and that 12 

the bonus that we’re talking about would come from those 13 

revenues from the deal? 14 

A. Until realization of otherwise, that was what was 15 

portrayed to us and -- and then when it wasn’t relative in 16 

like proportion, up until then, we thought it was that way 17 

for everybody.   18 

  I remember only one time I said that people would be 19 

wearing it on their face if everybody’s was like this.  But 20 

Myers was saying, like, nah, like it’s basically the same for 21 

everybody.  22 

Q. When are you -- this conversation that you’re having 23 

with Mr. Myers that he’s saying is basically the same with 24 

everybody, when did that occur? 25 
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A. On the -- what’s it called -- the fourth.  But we’re 1 

saying it’s not --  2 

Q. December 4th.  Okay.  -- 3 

A. -- yeah, like we’re saying, like, it’s not -- like, I’m 4 

addressing that it’s not. 5 

Q. Right.  All right.  So I thought you were referring to a 6 

conversation that -- because we’re talking about a time 7 

period prior to that. 8 

A. I apologize, no.  I was referring to -- .  I apologize.  9 

Q. Earlier I referred to Respondent 5 and it was a message 10 

from your brother to you about doing due diligence about the 11 

Vesta fee structure.  What -- to do due diligence on that, 12 

what did that involve? 13 

A. Common industry practices.  Researching online.  14 

Typically, how investment firms break down fees.  What the 15 

year of the person in the role is, what they typically 16 

receive for working on deals.  What specifically a family 17 

office would do in that situation.  What a private equity 18 

firm would do in that situation.  And the ages of those 19 

people.  And like their amount of experience, are they a 20 

first-year analyst making a hundred -- 125, 150.  Are they a 21 

second year? 22 

Q. Is this due diligence entirely on industry -- public 23 

industry information that’s out there on the Internet? 24 

A. It would consistently be looking at industry -- 25 
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Q. Did it involve -- 1 

A. -- research -- 2 

Q. -- going through internal documents at Vesta? 3 

A. Going through internal documents?  No.  The only time 4 

was learning about the payroll and the date that’s already 5 

been established.  And --  6 

Q. I’ll get to that.  I’m just talking about -- 7 

A. Okay. 8 

Q. -- again, we had this reference earlier by your brother 9 

and that message about due diligence on fee structures.  I’m 10 

just trying to understand that was that all based on public 11 

Internet information or did any of those efforts also involve 12 

going through internal database of Vesta? 13 

A. No, we didn’t -- we didn’t go through Vesta to found out 14 

that, if anything, those are used for models for inputs.  So 15 

like if there’s a fee of any type, it’s whether it needs to 16 

be used as input in a model.   17 

Q. Let’s turn to Respondent Exhibit 9.  Specifically if you 18 

could turn to the page that has the Bates number at the 19 

bottom 43.   20 

A. You said Exhibit Number 9 and -- 21 

Q. Respondent Exhibit Number 9, and it has that little 22 

Bates number at the bottom that has 43 in it.  Should be an 23 

email from you to your brother, dated November 27, 2019 at 24 

12:16 a.m. 25 
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A. Yeah.  From Rick, QQI.  We asked Myers about that if it 1 

needed to be inputted into the -- model.  And he said no, 2 

it’s old information, don’t worry about it. 3 

Q. Okay.  Well, first let me ask you, this is a message 4 

that you sent to your brother on that date, correct? 5 

A. Yes. 6 

Q. And did -- the red underline, is that something that you 7 

added to this document? 8 

A. Yeah.  It was just pointing out is this -- what needs to 9 

be inputted into the model.  Do we need to even do it? 10 

Q. QQI, what is QQI? 11 

A. QQI is Rick Cott. 12 

Q. That’s his independent ID, correct? 13 

A. Yes. 14 

Q. And so it shows that he’ll receive a 3 percent fee of 15 

the total equity raise, correct? 16 

A. Yeah.  And we asked Myers if he needed this as an input 17 

for Strata because we’re working on this model up until the 18 

last week we were there doing tweaks and stuff like that.  19 

And we asked him does this need to be input into the model as 20 

part of the capital structure?  He said no, it’s old 21 

information, don’t worry about it.  And that was the end of 22 

it.  23 

Q. How was -- why is it that you believe that a -- and if 24 

you look, this is a portion of an agreement with QQI, right? 25 
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A. Yes, but Rick Cott was our CIO at the time.  1 

Q. And this is related to the Strata deal? 2 

A. Yes. 3 

Q. And was this something that Mr. Myers requested you to 4 

find or just something you found on your own and forwarded 5 

them to him? 6 

A. So it was something that we came across and we asked him 7 

is this something that we need to basically put into this 8 

model to keep in -- to keep in mind that have all of our 9 

inputs in that model.  And he said no, don’t worry about it, 10 

it’s old. 11 

Q. What’s your reason for forwarding it to your brother 12 

instead of Mr. Myers, then? 13 

A. Say it again. 14 

Q. What’s your reason for forwarding this portion of this 15 

agreement to your brother as opposed to Mr. Myers? 16 

A. Because we both went and asked Myers together if this 17 

needs to be addressed.  If it needs to be put into a model. 18 

Q. Did you ever in fact send this in writing to Mr. Myers 19 

or was this just something that you talked to him about? 20 

A. Talked to him about in person. 21 

Q. And so is it your testimony that this had nothing to do 22 

with your due diligence about compensation? 23 

A. Say it again, I’m sorry, I can’t hear you, sir. 24 

Q. Is it your testimony, then, that this had -- was not 25 
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related in any to your due diligence with respect to 1 

compensation? 2 

A. No.  When we did it, we went online to go and look up 3 

various forms of how income could be coming in and how it is 4 

supplied within our own employment.  So like what is industry 5 

practice and what is the common methodology of how it’s done. 6 

Q. This might -- again, so did this in any way have a -- 7 

was this in any way related to your efforts to the knowledge 8 

of information with respect to your own individual 9 

compensation? 10 

 MR. BONETT:  Objection.  Asked and answered.  He said 11 

no.  He said no a couple of times. 12 

(Unknown voice indiscernible in the background.)  13 

 JUDGE SORG-GRAVES:  I’m sorry, sustained.  I don’t know 14 

where the background noise is coming from.   15 

 Let’s go off the record for a moment.   16 

 (Off the record from 4:00 p.m. until 4:08 p.m.) 17 

 JUDGE SORG-GRAVES:  Okay.  I’m sorry.  I was going to 18 

sustain, I think it’s asked and answered. 19 

 Okay.  Go ahead. 20 

Q. BY MR. GAMBURG:  Okay.  Staying within that exhibit, 21 

Mr. Definis, if you could turn to the next page, Bates Stamp 22 

44.  23 

  This is an email that you sent late -- well, late 24 

Saturday, early Sunday morning at 12:04 a.m. to your brother.  25 
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Do you recall sending this message to your brother? 1 

A. Yeah, there was a conversation with Myers as I 2 

previously stated of the various ways the Vesta Biomass would 3 

be making money.  He -- part of that would be either 4 

consulting or doing broke rate for pellets from buying from a 5 

pellet plant -- to another. 6 

 And my question was how did the -- where do they tie the 7 

numbers to of how this even works when work we work with 8 

financial models when there’s a CapEx for a model.  You 9 

typically have inputs to go along with that.  You have a 10 

description of how those are broken out.  11 

Q. At the bottom of that chart, you type in your actual 12 

message itself, 1.35 million Vesta expenses, question mark.  13 

A. Right. 14 

Q. What do you mean by that?  15 

A. Capital expenses, the initial outlay of an investment.  16 

Q. What was your question with respect to that number 17 

that’s reflected in the chart above? 18 

A How this -- how CapEx ties out to the actual cost.  So 19 

usually there’s listed inputs that go into that.  But it was 20 

just a general consolid -- consolidated amount.  There was no 21 

detail to it of how it came to that number.  22 

 So when you’re looking at a model, you’ve got reasons 23 

for putting in that input, you don’t just put in a roundabout 24 

number, you have the listed what goes into it.  So it could 25 
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be actually buying a pellet plant, it could be the cost of 1 

closing it, it could be cost of consultants on the project, 2 

it could be the cost of transportation to get to that deal 3 

and to look at it. There’s a lot of different reasons of how 4 

CapEx is billed out.  But when it’s all in one cost, the 5 

question is, it’s like how do -- what’s this even tied to? 6 

Q.  Was your reason for sending this message to your brother 7 

that evening related in any way to your compensation 8 

discussions or concerns individually? 9 

A. No, this was just looking at how the number tie out 10 

of -- how did they come to this conclusion of the CapEx.   11 

 JUDGE SORG-GRAVES:  Let’s make sure the record’s clear.  12 

When you’re saying CapEx, capital expenses -- 13 

 THE WITNESS:  Yes. 14 

 JUDGE SORG-GRAVES:  -- is that correct?  15 

 THE WITNESS:  Capital expenses, yes.  16 

Q. BY MR. GAMBURG:  Okay.  I’m going to refer you now to 17 

Respondent Exhibit 8.   18 

 So later that same evening at 2:22 a.m. in the morning 19 

on 8, page 33, your brother sends you a message that says, I 20 

got all this stuff, don’t where to put it but I got shit, 21 

good shit. 22 

A.  Yeah, I have no idea what context that is. 23 

Q. You don’t understand what context that is? 24 

A. No, it’s where -- I don’t know what the rest of the 25 
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conversation was or anything like that, it’s just one line.  1 

I mean.   2 

Q. Does it have any relation to the message that you had 3 

sent to him two hours earlier? 4 

A. No, because it would go to the -- it would have -- if 5 

that were the case, it would be in the opposite direction, me 6 

saying to him, not him saying it to me.  7 

Q. Do you have any idea what he’s -- the stuff he’s 8 

referring to? 9 

A. No. 10 

Q. Were you still logged in at 2:22 a.m. in the morning? 11 

A. I’m not sure, it was two years ago.  I don’t know.  12 

Q. Do you recall why it would be that you yourself was on 13 

just after midnight that evening? 14 

A. We work till 6 in the morning some days and show up to 15 

work and don’t sleep, go through the process.  I was never -- 16 

they never had a problem with us working throughout the 17 

night. 18 

Q. Mr. Definis, this was a Saturday night. 19 

A. Yeah, I know.   20 

Q. Okay.   21 

A. We worked weekends.  22 

Q. And as you sit here today, you don’t -- you believe you 23 

were doing work with respect to Strata that evening? 24 

A. Do I believe that I was doing work?  There’s no context 25 



192 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

to the message you just stated with the I’ve got, s-h-i-t, 1 

it’s just one message and it’s two hours later.  It could 2 

have been any conversation.  I’m not sure what the context 3 

is.  4 

Q. Well, earlier when you sent the message at 12:04 a.m. 5 

that had the 1.3 million Vesta expenses, what was that 6 

related to in terms of business purpose? 7 

A. Working on Vesta Biomass, looking at models that -- of 8 

entities that we’ve been working on throughout the entire 9 

year.  From start to finish we worked on Vesta Biomass, Vesta 10 

Energy, Vesta Renewable Energy, multiple different sectors.   11 

Q. So that’s what you were doing the evening of Saturday? 12 

 MR. BONETT:  Objection.  Asked and answered.  13 

Q. BY MR. GAMBURG:  And that evening, you had -- you 14 

weren’t doing anything on this system with respect to finding 15 

information with respect to compensation? 16 

 MR. BONETT:  Objection.  He answered it already. 17 

 JUDGE SORG-GRAVES:  I’ll allow the question.  18 

Mr. Definis. 19 

 THE WITNESS:  Was I doing anything with -- that night 20 

of -- anything in regards to compensation?  No.  It was -- 21 

the day that you said 11/27 -- 11/27/19; is that correct?  22 

11/27/19.  No.  23 

Q. BY MR. GAMBURG:  Actually, it was December 1 was the 24 

last one we were talking about. 25 
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A. Oh, I’m sorry.  Yeah, I’m scrolling through this, 1 

there’s like 95 pages in this.   2 

 Going into December 1st at 12:04 a.m., Vesta Biomass, we 3 

work on Vesta Biomass all the time, that was a common 4 

practice.  You have to stay up to date with everything.  5 

You’re always juggling, you have to know what’s going on at 6 

all times.  You’re going to get called into the room with a 7 

fire drill and they want to know what’s happening.  How do 8 

these numbers work?  What happens if we change this sentence 9 

in this?  Where does it stand?  This was common practice all 10 

the time.   11 

Q. BY MR. GAMBURG:  Okay.  Let’s turn to exhibit -- 12 

Respondent Exhibit 9, the first page of that exhibit, Bates 13 

Stamp 41.  Let me know when you’re there.  14 

A.  Yes.  15 

Q. Okay.  This is an email that you sent to your brother on 16 

December 3rd at 3:06 p.m.  And this is what we were -- that 17 

we’ve been referring to up to this point is the payroll 18 

document, correct? 19 

A. Yes. 20 

Q. And this reflects in Column C, the compensation for the 21 

Vesta employees within the Company, correct? 22 

A. Yes. 23 

Q. And what was the purpose of you forwarding this 24 

document -- well, first of all, let me ask you, when was the 25 
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first time that you saw this document?  1 

A. The first time that I saw this document was -- was at 2 

that moment.  I believe it was at that moment. 3 

Q. And at that moment, you forwarded it to your brother, 4 

correct? 5 

A. Yeah. 6 

Q. And what was your reason for forwarding it to your 7 

brother? 8 

A. That it wasn’t Cunningham’s payroll, that it was just 9 

like, like who goofed?  Like, who made the mistake like on 10 

this and uploaded it? 11 

 And then I sent to them that was on a public SharePoint, 12 

that they shared it with everybody. 13 

Q. Mr. Definis, wasn’t your purpose of sending this to your 14 

brother to show him what everybody was making? 15 

A. To show him what everybody was making? 16 

Q. Yes, to share that information so your brother knew what 17 

you just saw. 18 

A. I acknowledged what I just saw with him.  It was also 19 

like the shock value of this -- what is this doing on this 20 

SharePoint?  And then think to yourself, well, it’s been on 21 

there for 37 days.  I don’t know the rhyme or reason of why 22 

they would put it on there. 23 

Q.  What were you doing around 3:06 p.m. on December 3rd 24 

that brought you across this document on the SharePoint? 25 
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A. As I stated before, we were approached by Myers and Bill 1 

Coleman at different times that we’re going to have to look 2 

back into Cunningham.  And basically you have to -- Bill said 3 

to do a deep dive of whether a deed to invest in Canada, to 4 

invest in West Virginia, or to walk away once the property is 5 

sold.  6 

Q. Was there a specific document that you were looking for 7 

on that date with respect to the Cunningham project? 8 

A. No.  Keeping up to date with the project itself, you 9 

have to be fresh knowledge.  You might get called into the 10 

room in five minutes from then.  It’s -- there wasn’t ever -- 11 

there would be just like I said there were fire drillers 12 

throughout the year.  We need you right now.  Come in the 13 

other room.  Tell us about this, tell us about these separate 14 

aspects of this deal.  And with keeping in mind that this 15 

might be -- that this is a high probability of coming back on 16 

line.  You have to be fresh with it.  You can’t just say 17 

well, I haven’t looked at it in a while.  They want you to 18 

know.  19 

Q. Any other reason why -- any other explanation for why 20 

you were looking in that specific file that day --  21 

A. No. 22 

Q. -- than you’ve already stated? 23 

 Turn to the next page of that exhibit, Bates Stamp 42.  24 

You sent this email to your brother 21 minutes later, 25 
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correct?   1 

A.  Right. 2 

Q. And this is showing your brother -- at the top it says 3 

Cunningham App, plus Canada, right? 4 

A. Yes. 5 

Q. And then if you go down below that, two below that, it 6 

has documents and it has a file path, correct? 7 

A. Yes.  But that wasn’t sent -- that was sent to document 8 

that it was on a public SharePoint, showing him that it was 9 

on a public SharePoint.  10 

Q. And this is the file path that you filed to find that 11 

document, right? 12 

A No, the entire file was downloaded in the front page of 13 

it. 14 

Q. What do you mean by that, Mr. Definis? 15 

A. In the front page, there was like -- so on the front 16 

page of a SharePoint they’ll have either the most common 17 

access things or the most recent comment access things in 18 

little squares.  And it said 11/7 Cunningham Ideal 11/7/19 19 

backup.  And you click it and it says you’ve got to save it 20 

to even open up. 21 

Q. Did you understand what the -- so in this path, it’s the 22 

Cunningham App plus the Cunning -- Canada SharePoint file, 23 

correct? 24 

A. Say that again, I’m sorry.  25 
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Q. The first level of that SharePoint is the Cunningham App 1 

plus Canada?  Right?  That’s the SharePoint file, right? 2 

A. Yes.  3 

Q.   And then below that is there’s a documents folder; 4 

right? 5 

A.   Yes. 6 

Q. And then within documents, there’s a number of photos in 7 

there, right?  And one of them is ideal’s data room backup 8 

11/7/19?  Right? 9 

A. The Cunningham’s iDeals 11/7/19 you said? 10 

Q. I’m trying to walk through this in baby steps.   11 

 So the SharePoint itself is Cunningham App plus Canada, 12 

right? 13 

A. Okay. 14 

Q.  Right? 15 

A. Yes.  The piece of it, yes.   16 

Q. You would agree that SharePoints were set up with 17 

respect to specific projects, right? 18 

A. It depends.  There’s -- that’s the capital that has all 19 

the deal pipelines on it.  There was an investment portfolio 20 

that had all in the beginning there was still mixed on it.  21 

And it could by sector.  It could be Vesta Energy, it could 22 

be Vesta Biomass.  It has different deals.  23 

Q. For Cunningham specifically, there were a SharePoint 24 

specifically set up for Cunningham, correct? 25 
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A. Yes.   1 

Q. And you under -- you understand that when a SharePoint 2 

is set up that certain access rights are set and certain 3 

people are given access to that SharePoint? 4 

A. Yes. 5 

Q. Okay.  And so for the Cunningham App plus Canada 6 

SharePoint, you were given access to that SharePoint, right? 7 

A. Yes, there was an employ -- 8 

Q. But there could be others -- what? 9 

A. I’m sorry, I didn’t mean to interrupt you. 10 

Q. I’m trying to ask questions and get answers.  I didn’t 11 

mean to interrupt you either, I was just going on to a next 12 

question. 13 

 You’d understand that there are SharePoints that are set 14 

up on the system to which you may not have been granted 15 

access to, right? 16 

A.  Yes. 17 

Q. But that’s the nature of a SharePoint.  When you set it 18 

up grant the people that you want access -- to have access to 19 

it that access when you’re setting up the SharePoint, right? 20 

A.  Yes.   21 

Q. Within this Cunningham App plus Canada SharePoint, the 22 

first level has -- at least one of the folders was documents 23 

in it, right? 24 

A. Every SharePoint has, yeah, with documents, they’re 25 
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different topics, yeah. 1 

Q. Right.  There would be other topics in there, but one of 2 

the topics, one of the initial folders was documents, right? 3 

A.  Yes.  4 

Q. Okay.  And then under documents, you would agree there 5 

were a number of folders under documents, one of which being 6 

Ideal’s Data Room Backup 11/7/19, right? 7 

A.  Yes. 8 

Q. Okay.  And then there’s a few more steps in that path, 9 

three more steps to be exact, that you’d have to go down into 10 

those folders to get to what is being shown here that has the 11 

individual names and folders associated with those 12 

individuals, right? 13 

A.  No.  You could download the entire Cunningham iDeals as 14 

a zip folder and then you download it.  And then once it’s 15 

downloaded, all those zipped within it are in there 16 

consolidated, not -- not through the pathway of the 17 

SharePoint.  18 

Q. So then what’s the purpose of you sending this email to 19 

your brother to show him the actual path? 20 

A. It wasn’t to show him the path, it was to show him that 21 

it was the public SharePoint, that they made it public to 22 

everybody. 23 

Q. What was your reason for alerting him to that? 24 

A. That somebody uploaded it to a public SharePoint that 25 
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everybody in the Company had access to.   1 

Q. This iDeals data backup room, let’s talk about that just 2 

for a moment, the concept of the data backup room. 3 

 At some point earlier in the year, you were aware that a 4 

litigation involving the Company and projects was commenced, 5 

right? 6 

A.  Yes.  7 

Q. And as a result of that litigation, substantive work on 8 

the case stopped, right? 9 

A. Up until they started going into discussions with him.  10 

Okay.  11 

Q. So when -- what time period do you believe the 12 

substantive work first initially stopped?   13 

A. The last time we were digging into it, there -- we were 14 

putting files on there on May and mid-May.  There -- I was 15 

being asked by Bill Coleman about the acreage that he bought 16 

I think on like the 29th of April.  Because that’s what they 17 

determine was the violation of their agreement, part of what 18 

the violation of the agreement was.  19 

Q. Would you agree that the litigation commenced somewhere 20 

in the March, May time frame, I’ll just use a broader time 21 

frame for the moment.  Would you agree that somewhere during 22 

that time frame the litigation commenced? 23 

A. Yes. 24 

Q. And that that -- the time the litigation commenced, 25 
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substantive work on the project stopped? 1 

A. Yes. 2 

Q. And at the time that the litigation started, you were 3 

made aware that there was a scrape -- what they call a 4 

scrape, an electronic scrape of your team’s messages? 5 

A. No. 6 

Q. Were you aware that there was a preservation -- a 7 

litigation hold issued to the Company to preserve evidence in 8 

conjunction with the litigation? 9 

A. No.  I was just told to upload what files I have to the 10 

iDeals for it.  11 

Q. And what folders do you recall uploaded? 12 

A. I don’t remember offhand.  It was just documents that 13 

had to do with Cunningham. 14 

Q. And just so we understand, the iDeals, iDeals is a 15 

company, a brand that is an offsite storage database, right? 16 

A. Yes. 17 

Q. And for the deal, there was the SharePoint on the Vesta 18 

document management system and there was also this data room 19 

set up on iDeals, right? 20 

A. Yes.  21 

Q. In conjunction with the substantive work on the 22 

projects, everything -- would you agree that everything was 23 

stored in the SharePoint file? 24 

A. That everything was shared on the -- no.  So the -- that 25 
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everything was shared on the SharePoint file including this 1 

zip file itself is what you’re saying? 2 

Q. Right.  Are you aware of why the iDeals database was 3 

started by the Company? 4 

A. It was for the documents for what they believed was the 5 

breach of contract with Cunningham. 6 

Q. It was in conjunction with the litigation for the breach 7 

of contract, right?  8 

A. Yeah. 9 

Q. Did you understand that it was to preserve those 10 

documents from the SharePoint file to a system in conjunction 11 

with the litigation to be used in the litigation? 12 

A. Yeah, when we were originally uploading it.  But it was 13 

all relevant information that Cunningham -- which is the 14 

whole reason of looking into it is it was the most recent 15 

update of information that seemed relevant to work on the 16 

project.  17 

Q. When you go to -- you would agree that the iDeals data 18 

backup, that was a zipped file, right? 19 

A. Yes. 20 

Q. And to be able to view anything in that, you had to 21 

download it to your computer to then be able to open up the 22 

actual contents of that zip file, right? 23 

A. Yes, it had to be saved before you can. 24 

Q. And you did that? 25 
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A. Yes.  1 

Q. On December 3rd, 2019, right? 2 

A. Yes.  3 

Q. And these folders that you -- in this email that you 4 

forwarded to your brother, 3:27 that day, show the various 5 

folders, two of which have for you and your brother, right? 6 

A. Correct. 7 

Q. But they didn’t go into those folders? 8 

A. Yes.  9 

Q. Did you go into Seth Morton’s folder? 10 

A. Yes. 11 

Q. And did you go into all of the other folders that are 12 

listed there on page -- Bates Stamp page 42? 13 

A. Did I go into all of them? 14 

Q. Yes. 15 

A. I’m pretty sure I checked all of them to see what 16 

information was available on the Company. 17 

Q. And if you opened all those, did you discover what kinds 18 

of documents were actually in there? 19 

A. Oh, when it happened?  Once I realize --  20 

Q. No.  I’m just talking about when you went in -- you said 21 

you went into your folder, your brother’s folder, Seth 22 

Morton’s folder, you could remember the other one.   23 

A.  Oh, it wasn’t sequence of that.  Justin’s was first.  24 

The whole point was what the discussions were going around it 25 
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of -- because there was stuff that was -- as Myers stated, 1 

there was stuff that should -- that was supposed to be there.  2 

And then he said there was stuff that was uploaded by 3 

accident.  4 

Q. Mr. Definis, when you went into these folders, would you 5 

agree that they were all chat messages along with their 6 

attachments? 7 

A. I wouldn’t say -- not necessarily.  8 

Q. Do you understand that when chat messages are saved, 9 

when they have attachments that the attachment is saved as a 10 

separate document from the chat itself? 11 

A. I’m not an IT expert, I don’t know how that works. 12 

Q. So when you were looking through those files, you didn’t 13 

understand that these were chat files along with their 14 

attachments when you were actually looking there? 15 

A. I understand the file to be for -- the Cunningham 16 

company itself.  Beyond that --  17 

Q. Could you at least understand that the iDeals backup was 18 

associated with the litigation? 19 

A.  I understood that it was for the litigation.  20 

Q. Do you know when the iDeals backup was aired to the 21 

Cunning -- added to the Cunningham SharePoint? 22 

A. I think it said 37 days before.  11/7 -- it might have 23 

been 35 or 37 -- between 35 and 37.  Yeah. 24 

Q. When you say 35 -- put aside the actual number 35, 37, 25 
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what have you, what are you referring to?  Where is that 1 

information? 2 

A. Amount of time.  If you clicked on this SharePoint in 3 

this square of when it was put on there, yeah. 4 

Q. If I told you it was added on November 7, 2019, would 5 

that seem about right? 6 

A. November 7 -- sorry, I keep not being able to hear.  I 7 

apologize.  8 

Q. I was covering my mouth a little.  It may have been on 9 

me.   10 

Would you agree that -- if I said that it was added on 11 

November 7, 2019, would you have any reason to dispute that? 12 

A. That it was added on 11/7/19?  No, it would make sense 13 

because it’s the title of the file.  14 

Q. Okay.  Earlier you testified about General Counsel 15 

Exhibit 8 which has been admitted which follows the -- and 16 

also General Counsel 7 which I’m actually going to refer to 17 

General Counsel 7 which is the transcript from your brother’s 18 

unemployment compensation.  You were there during that -- 19 

that proceeding, right? 20 

A. Yes.  21 

Q. Listening to your brother, did you believe your brother 22 

was testifying truthfully and accurately? 23 

A. Yes.  24 

Q. Okay.  From page 27 of his transcript, EW1 is your 25 
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brother, right? 1 

A. No, that’s Myers.  2 

Q. Employee Witness 1 is Mr. Myers? 3 

A. No, I’m sorry.  Thought it said Employee Witness -- 4 

claimant, claimant, witness.  You said GC 8 or GC 7, I 5 

apologize of which transcript you’re --  6 

Q. It’s GC 7.  7 

A. Okay. 8 

 MR. BONETT:  What page are you looking at? 9 

 MR. GAMBURG:  I believe page 27.   10 

Q.  BY MR. GAMBURG:  So EW1 -- Mr. Myers, you’re correct.  11 

I’m sorry Mr. Definis, you’re correct.  12 

A. Okay.   13 

Q.  Mr. Myers asked your brother -- actually asked you, 14 

you’re CW, you’re Andrew Definis, right?  So CW is you and 15 

EW1 is Mr. Myers, right? 16 

A. Yes.  17 

Q. And Mr. Myers asked you during that -- and you already 18 

testified that you testified truthfully during that hearing, 19 

correct? 20 

A. Yes. 21 

Q. And that was in February 2020, right? 22 

A. Yes.  23 

Q. And Mr. Myers asked you, Question:  When was the last 24 

time prior to this that you accessed or the Company was 25 
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involved actively with Cunningham? 1 

 Answer -- this is your answering:  November.  You asked 2 

us to look up the deeds to the property.   3 

 Right?  That was -- 4 

A.  Yes.  5 

Q. That was your answer in February 2020, right? 6 

A. November 4th.  7 

Q. November 4th was the last time that you actually had 8 

purpose to go into the Cunningham documents, right? 9 

A.  No, we -- and we had purpose at that time because we 10 

were told by Bill Coleman that we’re going to be doing -- we 11 

needed to do a deep dive into it.  12 

Q. Well, you would have -- I’ll let your prior testimony 13 

speak for itself. 14 

 The question was the last time you did and you said when 15 

you looked for the deeds.  And you’re actually placing a date 16 

on that as of November 4th when you found the deed, correct? 17 

A.  No, we said we couldn’t find it on there.  18 

Q. But would you agree that that was the last time you were 19 

asked by anybody to find something for Cunningham was 20 

November 4th when you were asked to look for the deeds?    21 

A.  When we were specifically asked to look for something, 22 

yes.  Like I said previously, we were expected to stay up to 23 

date with all investments.  And that means staying current 24 

where you can go into the information and be ready to go and 25 
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be called into a room. 1 

Q. It was your testimony that you had to stay up to date 2 

with a project that was in active litigation? 3 

A.  No.  Because they -- if they went in -- entered into 4 

another LOI and MOU to dismiss the complaint for the time 5 

being.  It’s my understanding at this point that they didn’t 6 

execute the LOI and they’re currently in new litigation for 7 

that.   8 

Q.  And in any event when you were answered under oath in 9 

the unemployment compensation hearing, you didn’t provide 10 

that answer at that time, right? 11 

A. No.  But it’s provided in Nick’s -- I mean, in the other 12 

transcript of --  13 

Q. I’m asking about your testimony.  That the last time -- 14 

and when you answered under oath in response to that specific 15 

question of when was the last time that you accessed -- your 16 

company was actively was Cunningham, you said November.  And 17 

you asked us to look for the deed, the copy, right?  18 

A. The last time he specifically asked me to look for a 19 

document, we spoke to Bill after we spoke to Myers in that 20 

situation where Bill asked us were you able to find it and 21 

everything like that.  And then he was bringing up --  22 

Q. I’ve heard you testify that a couple of times today.  23 

Actually, more than a couple of times today.  But in the 24 

unemployment compensation hearing, you didn’t answer that 25 
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way, correct? 1 

A.  Say that again.  2 

Q. I’ve heard you answer that way a number of times today 3 

about how Bill Coleman.  But when you were asked specifically 4 

that question in the unemployment compensation hearing, you 5 

didn’t raise that -- . 6 

A. Maybe that’s the last time we -- we accessed it and that 7 

was for the deed.  It wasn’t -- yeah, the last time it was 8 

for the deed specifically that we would run into it.  But it 9 

wasn’t on there.  10 

Q. And do you recall your brother responding four minutes 11 

later after being requested for it that he sent them the 12 

actual file with the deed? 13 

A. Yeah, from investment portfolio. 14 

Q. Okay.  So when you were asked on November 4 when 15 

Mr. Myers asked both you and your brothers, you know, about 16 

the title check for the Cunningham School Profit, your 17 

brother responded four minutes later sending him the actual 18 

title, right? 19 

A. Right.  From investment portfolio, yeah.  20 

Q. That is the last time that you guys were asked to go 21 

into Cunningham for anything substantive related to that 22 

project, right? 23 

A. By him.  Like, specifically asked but to keep in mind to 24 

look into it.   25 



210 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q.  Would you agree that that was prior to the ideal’s 1 

backup which was saved to the SharePoint on November 7, 2019, 2 

correct? 3 

A. Yes.  4 

Q. Okay.  Later that day your brother sends a message to 5 

Josh Myers that we received -- reviewed earlier where it says 6 

you and -- him and you have reached an inflection point as 7 

additional items have warranted our immediate attention.   8 

  Do you recall that from earlier? 9 

A. Yes. 10 

Q.  December 3rd at 9:19 p.m.? 11 

A. Yes.   12 

Q. And this is reaching out to have a conversation about 13 

compensation and offered just, you know, compensation 14 

structure and building structure for you guys going forward, 15 

right? 16 

A.  Yes.  17 

Q. That was six hours after sharing the payroll information 18 

with your brother, right? 19 

A. Yes.  20 

Q. And also sharing the pathway of where he could find that 21 

himself.  Right? 22 

A. Sharing the pathway, no -- yeah, I was showing him that 23 

it was a public SharePoint but -- and that’s all that was 24 

done. 25 
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Q. Wasn’t there a more simplistic way to tell your brother 1 

this was in the public SharePoint other than sharing the 2 

exact file chain? 3 

A. What’s faster than instant message, it’s instant.   4 

Q. Did you specifically reach out to our brother to just 5 

simply say this was on public SharePoint? 6 

A. No, I showed him that it was on a public SharePoint 7 

instead of just saying --  8 

Q. Yeah, you showed him exactly where it was in the 9 

SharePoint, right? 10 

A. No.  I didn’t show him exactly where it was.  Just 11 

because it was in that picture, I was documenting that I was 12 

on the public SharePoint itself.   13 

Q. Okay.  So six hours later you send the message, this 14 

message to Mr. Myers.  I believe you testified earlier that 15 

the following morning you had a conversation with Mr. Myers 16 

and your brother about -- as a follow up to that message, 17 

right? 18 

A. Yes.  19 

Q. And that morning, I believe earlier you testified that 20 

he came to you about 9:30 in the morning where he asked you 21 

to -- did he come to you where you were working or did he ask 22 

you to go to where he was working? 23 

A. He walked into our office.  24 

Q. Other than the three of you, anyone else present? 25 
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A. No.  1 

Q. When he walked into the office, what did he say? 2 

A. He asked us what prompted us to the conversation what do 3 

you know the emotion of even speaking on it.  And what made 4 

us think of it was that this was uploaded but it served as a 5 

reminder we’re supposed to have this conversation anyways.  6 

But we notified him that this file was uploaded, that we 7 

already told Justin about it, and that Gregg Mallinder had 8 

uploaded.   9 

Q. What did he say when he came into the room? 10 

A. He -- he asked us what prompted us to have the 11 

conversation. 12 

Q. Okay.  And who responded to him first, you or your 13 

brother? 14 

A. I did. 15 

Q. Okay.  What did you specifically say, as close as 16 

verbatim as you can recall?  17 

A. That Justin’s father-in-law Gregg uploaded to 18 

everybody’s salary to SharePoint.  The -- yeah -- to a public 19 

SharePoint, Cunningham SharePoint.  20 

Q. What was said next and by who? 21 

A. He scoffed and was like that’s ridiculous.  And he’s 22 

like did you tell Justin?  We said yes, we told Justin.  He’s 23 

like good, what did he say?  We said he didn’t respond. 24 

Q. And then where did the conversa -- who was responding to 25 
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him?  Is that again, was that you or your brother?  I just 1 

want to be clear who’s saying what. 2 

A. That it was uploaded, I said -- I told him that it was 3 

uploaded but we were both saying to him yeah, we did tell 4 

Justin.   5 

Q. I’m sorry, I’m not -- you didn’t or you did tell Justin? 6 

A. No, we did tell Justin, yeah.  7 

Q. I thought you just said didn’t.  8 

 Okay.  What do you recall next from that conversation 9 

and by who? 10 

A.  We said we talked to him, I’m not sure who specifically.  11 

We talked about the compensation structure that we’ve been 12 

described wasn’t the case.  That we had felt betrayed about 13 

it.  Bu that we only wanted what was fair, that we could find 14 

industry benchmark surveys that we already have been saving 15 

and been collecting for this exact conversation.   16 

  And we said this just served as a reminder that we’re 17 

supposed to talk to you.  We don’t think anything of using 18 

this information.  Like, of course like, you say like, oh, 19 

that’s -- that’s a letdown.  Like, that wasn’t described to 20 

me correctly.  And he said, well, you have a right to feel 21 

that way.   22 

Q. When he said you have a right to feel that way, what 23 

specifically was he referring to?  Was he referring to you 24 

saying -- 25 
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A. Compensation. 1 

Q. -- you were the lowest paid out of the employees? 2 

A. Yeah. 3 

Q. Did he have any response to -- well, let me ask --  4 

continue -- continue with what the dialog was. 5 

A. He said that he was also promised things and that he had 6 

similar feelings regarding it.  That he felt the same way 7 

with Rick’s salary, that it wasn’t conveyed to him correctly.  8 

Like he -- like, and also promises made throughout the year.  9 

Q. To understand right, Mr. Myers at some point earlier 10 

prior to that learned about what Mr. Cott was making and he 11 

shared that with you, correct? 12 

A. Yeah, he knew prior to that, yeah.   13 

Q. And he was sharing his own disappointment with respect 14 

to his comparative compensation to Mr. Cott, right? 15 

A. Yeah. 16 

Q. Was it your understanding that he was doing that to kind 17 

of console you in terms of I know it’s hard to see how you’re 18 

paid compared to coworkers? 19 

A. No, he had a similar experience and he understands where 20 

we’re coming from.  But we said at the same time we only want 21 

what is fair.  We always approached this as professionals to 22 

objectively use surveys and benchmarks and our performance 23 

throughout the year.   24 

 When we -- sorry, I just wanted to -- 25 
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Q. That’s fine. 1 

A. -- we said even using Citibank as -- because we -- they 2 

at some point used them as like a custodian so it’s a name 3 

that we trust this, we have like an industry benchmark survey 4 

that they performed that we could use.  But we also started 5 

to talk about compensation structure a little bit.  And how 6 

it would kind of be reconciled that they would have to adjust 7 

it as it goes like going forward.   8 

Q. Anything else that you specifically recall from that 9 

conversation that either you, your brother, or Mr. Myers 10 

said? 11 

A. Yeah, he said he felt the way about Rick was making 12 

500,000 a year.  And I said something well, no, they gave 13 

Rick a raise in the summertime.  Justin, Jeremy, Josh, and 14 

Bill were all talking about it.  And when he heard that, he 15 

was pissed.  And he cursed a little bit.  16 

Q. Anything else that you recall from that conversation? 17 

A.  Like him mentioning like -- like after he heard that, I 18 

guess he was mad and he was saying that he was considering 19 

keeping the fee on the ascendant because he’s the only one 20 

who could get paid for it.  And like I don’t know if he just 21 

blurted it out because he was annoyed or whatever -- or 22 

blowing off steam.   23 

  But like that and -- trying to think off the top of my 24 

head.  That he would basically take the conversation to the 25 
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Colemans and the compensation structure of what we -- both 1 

the industry benchmarks that could be used in what he thought 2 

was appropriate and stuff like that. 3 

Q. Is that how you left things with Mr. Myers that morning? 4 

A. Yeah.  He thanked us and he went -- I’m guessing he went 5 

to discuss it with people.  6 

Q. So he thanked you and the meeting pretty much came to an 7 

end? 8 

A. Yeah.   9 

Q. Did Mr. Myers show any -- that he was upset in any way 10 

with you or your brother? 11 

A. No, he was thanking us -- he said always feel 12 

comfortable to talk to me.  Like to -- and like it wasn’t an 13 

issue.  Never said like what you did was wrong or give me 14 

your computers or we need to go have a meeting or anything 15 

like that.  There was no -- yeah, nothing conveyed like that.  16 

Q. So he said you can always come to him to talk to him 17 

about compensation? 18 

A. No, just that in general.  Just like if like if you 19 

had -- like any frustrations or anything like that.  20 

Q. He told you to come to him with respect to any term or 21 

condition of employment, right?  That you may have concerns 22 

about.  23 

A. Yeah.  24 

Q. You indicated as part of that meeting to Mr. Myers that 25 
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you had notified Justin Coleman about the document; is that 1 

right? 2 

A. Yes.  3 

Q. Okay.  So if you could turn to Respondent Exhibit 8.  4 

And if you could turn to the Bates page 35.  I know the 5 

numbers are not the biggest.  It’s your email December 4, 6 

2019 at 9:18 a.m. 7 

A. Yes. 8 

Q. Okay.  And this is your message to Justin and your 9 

brother notifying them that there’re are files of yours on 10 

the Cunningham SharePoint that should not be on there, right? 11 

A.  Yes.  12 

Q.  And the SharePoint, that’s a -- again, a SharePoint that 13 

is on the Company document management system, right? 14 

A. Yes.  15 

Q. And Mr. Coleman -- his first name Justin because it gets 16 

confusing which Coleman we’re talking for clarity.  He 17 

responds to you at 1:09 where, right? 18 

A. Yes. 19 

Q. And then you told him -- then he asks you immediately 20 

after that, energy plus Canada?  And then your brother 21 

responded -- . 22 

A. Yes.  23 

Q. And then he responds to you about an hour, right, to the 24 

two of you about an hour later, you know, please take the 25 
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entire Cunningham’s iDeals 11/7 backup from your local hard 1 

drives.  I’m assuming you had to download it to get into the 2 

zip folders, right? 3 

A. Yes. 4 

Q. And that’s because everybody knows that that file was a 5 

zip file that you would have to download first to be able to 6 

view it, right? 7 

A. Yes.  8 

Q. When you emailed Justin at 9:18, that was before you had 9 

met with Mr. Myers, right? 10 

A. Yes.  11 

Q. Why do you feel that those documents -- that that 12 

document did not belong on the document management system? 13 

A. It was other files as well.  There was one there was 14 

like the upgrades on his house that was on there and stuff 15 

like that.  It was like I didn’t want him also to have other 16 

people seeing what he’s paying on stuff on his house on a 17 

SharePoint.  And also giving him the common courtesy of 18 

notifying him about files in general he needs to go through 19 

and check.   20 

Q. And you were -- in going through that file and going 21 

through those other names, you saw personal information with 22 

respect to the other Colemans, correct? 23 

A. That I saw personal information? 24 

Q. Yes. 25 
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A. That I -- throughout the whole thing -- that there was 1 

files that shouldn’t be on there.  2 

Q. Right.  You saw the personal documents that you thought 3 

shouldn’t be on the system, right? 4 

A. Yeah. 5 

Q. Including documents for Josh Coleman, correct? 6 

A. No.  For whatever reason, his one wouldn’t open. 7 

Q. How about for Bill Coleman? 8 

A. Not that I know of. 9 

Q. You didn’t see his tax returns? 10 

A.   No.  Not that I -- not that I know of, I don’t recall 11 

that. 12 

Q. You would recall it if you saw it, wouldn’t you? 13 

A. Would I recall it if I saw it?  If it -- I suppose so.  14 

I mean, if it -- like to say somebody’s name is on a tax 15 

return. 16 

Q. These folders for all the individuals that were in that 17 

-- that you forwarded that had that file path that you sent 18 

to your brother, each of those folders had personal 19 

information and chats contained therein, right? 20 

A. I’m guessing so.  If they scrubbed it and they put it by 21 

accident on there.   22 

Q. When you’re reviewing that -- those folders, are you 23 

saying that you only focused on Justin Coleman’s folder? 24 

A. Did I -- no. 25 
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Q. You opened the other folders for the other individuals 1 

that were in there, right? 2 

A. Yeah.  For myself, my brother.  Yeah. 3 

Q. And the other Colemans, right? 4 

A. I don’t recall that Josh’s would open.  These are all 5 

supposed to be relevant for the litigation itself.   6 

Q. You understood that those were all files that were 7 

scraped to preserve for the litigation, right? 8 

A. No.  I don’t know what you mean by scrape, that they put 9 

a code in? 10 

Q. That they pulled those off their messages to preserve 11 

them for the litigation. 12 

A. No, I didn’t know that that’s -- what I thought was that 13 

this was uploaded for -- for the Cunningham iDeals that all 14 

relevant information for that project was going to be on 15 

there.  16 

Q. Well, more specifically than that, with respect to the 17 

project preserved for the litigation because you had a 18 

SharePoint system and file and folder for the project itself 19 

on the system, right? 20 

A. Say that one more time.  I’m sorry about that. 21 

Q. The iDeals backup was a separate storage of that project 22 

and everything related to that project so with the litigation 23 

for the use by the attorneys and that there was a separate -- 24 

well, it wasn’t separate, this as actually then stored as 25 
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part of file, then, that was brought off iDeals and put back 1 

in the SharePoint as part of the existing SharePoint file 2 

that was already on the Company system.  You understood that, 3 

right? 4 

 MR. BONETT:  I’m sorry.  I was --  5 

 MR: GAMBURG:  Can you follow that? 6 

 MR. BONETT:  -- confused by this question.  I didn’t 7 

follow that either.  8 

 MR. GAMBURG:  Well, hopefully the witness followed.  9 

 ADMINISTRATIVE JUDGE SORG-GRAVES:  I don’t know that it 10 

meant a lot to me either.  Try to -- try it again so that I’m 11 

understanding what he’s answering. 12 

Q. BY MR. GAMBURG:  You understood that they create a 13 

database through -- to preserve documents for litigation, 14 

Mr. Definis, right?  Let me write this down.  You understood 15 

that, right? 16 

A. Yes.  17 

Q. And you understood that they preserved as part of that 18 

also messages that could be related to that process, right?  19 

A. Like, yeah, the ongoing discussions of where they’re at 20 

with the Cunningham deal.   21 

Q. And you understood that they actually did that with 22 

respect to your own messages, right? 23 

A. I’m not sure that I recall that my own messages were on 24 

there because I only remember putting like PDFs and stuff 25 
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like that on the iDeals.   1 

Q. And then that was to pull information from the existing 2 

SharePoint to preserve for litigation.  You understood that, 3 

right?  That that’s why this iDeals backup existed.  4 

A. That it was pulled by SharePoints and put on the iDeals 5 

for litigation and then -- yes.  6 

Q. And that iDeals database -- from the Cunningham database 7 

for -- that was on the -- that was the Cunningham SharePoint 8 

on the Company’s system, right?  Those two -- .  9 

 COURT RECORDER:  Mr. Gamburg, could you repeat the 10 

question again?  I’m sorry, you just cut out.  11 

 MR. GAMBURG:  I’m sorry.   12 

Q. BY MR. GAMBURG:  The iDeals, that was on a separate 13 

system, separate server for the litigation were there on that 14 

point.  We agree on that, right, Mr. Definis?  15 

A. Yes. 16 

Q. Okay.  Separate and apart from that on the Company 17 

system, the Company had a SharePoint set up for the 18 

Cunningham project, right?  19 

A. Yes. 20 

Q. And everything related to that project was on that 21 

SharePoint, right? 22 

A. Not everything because we ended up finding the deed for 23 

that on the investment portfolio.  It was scattered. 24 

Q. The --  25 
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A. And November 4th, the link that was sent to Myers was 1 

from investment portfolio to find the deed, if I’m not 2 

mistaken.   3 

Q. Okay.  Would you agree that the original documents, 4 

everything associated with Cunningham were already on the 5 

Company database? 6 

A. No.  There could have been updated information for -- 7 

because exactly of it saying 11/7/19 backup and it was -- the 8 

whole reason it’s saying the most current information.  And 9 

that was the thought process behind it.  It wasn’t that 10 

everything’s going to be on there.  That’s not necessarily 11 

so.  As I said before, the deed wasn’t on there, it was on 12 

investment portfolio. 13 

Q. So is it your testimony that when you went in to the 14 

iDeals backup that you didn’t recognize that this was just an 15 

imaged copy of the SharePoint file was for Cunningham? 16 

A. That it was a copy of the SharePoint itself?   17 

Q. Well, copy of the SharePoint itself plus other messages 18 

and chat groups that were saved for preservation purposes for 19 

litigation. 20 

A. I’m sorry, I don’t understand the question, sir.  21 

Q. You downloaded a zip file that had iDeals backup as its 22 

title.  Did you understand what you were actually downloading 23 

and opening?  24 

A. For that in my mind was that it was the most relevant, 25 
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most current up to date information to get acquainted with to 1 

be able to work on this deal again when they needed me.  2 

Q. What would lead you to that conclusion? 3 

A. Because it was on the SharePoint and it was the most 4 

recent document. 5 

Q. What tells you that it was the most recent document? 6 

A. Because it said 11/7/19, it was within that -- I guess 7 

it would be the month span. 8 

Q. Because the entire file was then back -- was taken off 9 

of iDeals and put into the SharePoint on 11/7/19, right? 10 

A. Right. 11 

Q. Other than the fact that it was saved to it at that -- 12 

saved to the SharePoint on that date, any other reason why 13 

you would think that there would be information in there that 14 

would be more up to date than was already existing on the 15 

SharePoint file from the project? 16 

A. Other than that, like, just to be -- if there wasn’t 17 

anything that was on the SharePoint that might be in there, 18 

that might be relevant to going into this project.  It was 19 

the most recent file that I could see.  And that was my logic 20 

behind it.   21 

Q. Okay.  So you go into a file that’s labeled Justin 22 

Coleman, right? 23 

 MR. BONETT:  Your Honor, we’re getting into -- I mean, 24 

we’re sort of belaboring it.  I think I get the point, I 25 
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think Your Honor probably gets the point.  And it’s getting 1 

argumentative at this point. 2 

 JUDGE SORG-GRAVES:  I agree to the why he opened the 3 

file in the first place.  That it be sort of asked that 4 

question and answered that question multiple times.  5 

 I have a question, Mr. Definis. 6 

 THE WITNESS:  Yes.  7 

 JUDGE SORG-GRAVES:  And I’m not sure if Mr. Gamburg 8 

would get to it.  9 

 Okay.  If we’re looking at the -- the Cunningham file, 10 

the screenshot, I guess, where there’s the subfiles all 11 

listed there.  What I don’t understand -- do you know where 12 

I’m at?  I’m on Bates Number 42, Respondent 42. 13 

 THE WITNESS:  Uh-huh. 14 

 JUDGE SORG-GRAVES:  What I don’t understand if from your 15 

testimony is exactly where was the Bates Number 41 located 16 

there?  Was it in one of these subfiles? 17 

 THE WITNESS:  Yeah.  So on the home page, it would be 18 

this entire -- all those were in one file on the home page. 19 

 JUDGE SORG-GRAVES:  Because you opened the zip file.  So 20 

they’re all just listed there for you? 21 

 THE WITNESS:  Yes.  So once it was downloaded, all of 22 

those were listed.  23 

 JUDGE SORG-GRAVES:  Okay.  And then when you said the 24 

payroll sheet was on the home page?   25 
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 THE WITNESS:  No, no, no.  1 

 JUDGE SORG-GRAVES:  Okay.  Where was the payroll sheet 2 

at? 3 

 THE WITNESS:  The payroll sheet was within the 4 

Cunningham zip file.  It wasn’t on the home page itself, 5 

there wasn’t -- it wasn’t on like the front page of the 6 

SharePoint. 7 

 JUDGE SORG-GRAVES:  Okay.  But when you say the 8 

Cunningham zip file -- I understand not on -- so when you 9 

open the zip file -- 10 

 THE WITNESS:  Yeah. 11 

 JUDGE SORG-GRAVES:  -- could you -- once the zip file 12 

was open, could you automatically that listing of people’s 13 

incomes? 14 

 THE WITNESS:  No. 15 

 JUDGE SORG-GRAVES:  Or did you have to click on another 16 

file to open? 17 

 THE WITNESS:  Yeah.  Everybody -- basically, what 18 

everybody would have uploaded for the SharePoint had a file. 19 

 JUDGE SORG-GRAVES:  Okay.  And which file did you find 20 

that document? 21 

 THE WITNESS:  In Justin’s. 22 

 JUDGE SORG-GRAVES:  Justin Coleman’s? 23 

 THE WITNESS:  Yes.  24 

 JUDGE SORG-GRAVES:  Okay.  So if I’m looking at Bates 25 
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Number 43 -- or I’m sorry, 42, it would be the third to the 1 

last file there; is that what you’re saying? 2 

 THE WITNESS:  Sorry, this is much harder on a phone.  3 

Yes.  It would be -- I’m sorry, I apologize.  It would be the 4 

second to the last file.  I don’t know if it they were in the 5 

same order once it was downloaded as the entire zip, this is 6 

just how that was displayed on the SharePoint.   7 

 So whether they’re -- you know what I mean?  The stack 8 

of them might have been different upon download.  Like, if 9 

you were to click name or modified or modified by, it like -- 10 

it will change the order of those even on the SharePoint.  So 11 

I’m not sure if -- yeah. 12 

 JUDGE SORG-GRAVES:  Okay.  And then so when you look 13 

here at the modified by, gives you the last date it was 14 

modified and who did something in that file. 15 

 THE WITNESS:  Right.  I believe it was last modified by.  16 

But on the Cunningham SharePoint, on the front page it had 17 

said Gregg Mallinder.  And just like how it says last 18 

modified by Gregg Mallinder. 19 

  JUDGE SORG-GRAVES:  Okay.  Okay.  I’m sorry, 20 

Mr. Gamburg, I wanted to make sure I understood how far, 21 

where he ended up finding that document for sure.  I know you 22 

talked about it, but just in relation to the exhibit we have. 23 

Q. BY MR. GAMBURG:  And just to follow-up, Judge, your 24 

questions, Mr. Definis, in that Justin Coleman file, you 25 
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agree that there were multiple subfolders within that folder, 1 

correct? 2 

A.  I’m not sure.  I don’t recall offhand. 3 

Q. Do you recall there being a subfolder titled Microsoft 4 

Teams chat files? 5 

A. Yes, I -- yes. 6 

Q. And do you recall that this actual payroll was in that 7 

chat files under Justin Coleman? 8 

A. Yes. 9 

Q. What would be the business purpose for you going through 10 

the chat files of Justin Coleman who was your original 11 

supervisor on December 3rd or around December 3rd, 2019?  12 

What would be the business purpose of that? 13 

A. Because of the discussions that were ongoing of entering 14 

into a new LOI for Cunningham and keeping up to date so you 15 

could walk in a room, be ready to go.   16 

 So knowing what the current negotiations, the current 17 

mindsets, the current positions to be able to get Coleman 18 

into a room and say what do you -- what do you know about 19 

this, this, this, and this? 20 

Q. Mr. Definis, that file, that entire backup was stagnant 21 

as of November 7th, 2019, correct? 22 

A. It was stagnant as of then?  Yeah. 23 

Q. Yeah.  The backup was a snapshot in time at 11 -- on 24 

11/7/2019.   25 
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 JUDGE SORG-GRAVES:  Excuse me one second.  1 

 MR. BONETT:  Your Honor, I --  2 

 JUDGE SORG-GRAVES:  I’m sorry.  3 

 MR. BONETT:  I’m just -- I’m actually wondering, you 4 

know, we are past 5:00 now and I know we talked earlier about 5 

keeping relatively business hours.  I don’t know how much 6 

longer Mr. Gamburg has.  But I’m just wondering when you 7 

think we might break for the day.  8 

 JUDGE SORG-GRAVES:  I was hoping that Mr. Gamburg would 9 

have the opportunity to finish his questions.  Mr. Gamburg, 10 

with that in mind, how far -- how much longer do you think 11 

that you’ll be?  I know that varies. 12 

 MR. GAMBURG:  -- 15 minutes or so.  Depends on if I get 13 

straight answers or if I have to follow up with ten questions 14 

to an answer.  15 

 JUDGE SORG-GRAVES:  Okay.   16 

 MR. BONETT:  That’s sort of argumentative, Judge.  17 

 JUDGE SORG-GRAVES:  I understand.  18 

 MR. GAMBURG:  I’m just being honest, Mr. Bonett. 19 

 MR. BONETT:  All right. 20 

 JUDGE SORG-GRAVES:  Mr. Gamburg, we’re going to go until 21 

5:30, okay, and at that time we’ll break regardless of 22 

whether you’re finished.  Okay? 23 

 MR. GAMBURG:  I’ll try to be complete by then.  Thank 24 

you.  25 
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 JUDGE SORG-GRAVES:  Okay. 1 

Q. BY MR. GAMBURG:  My last question before the Judge had 2 

to step away was you understood that the iDeals -- you said 3 

that you -- that you were going through that folder, I 4 

believe your testimony was you were going through that folder 5 

to be current so that if there was a fire drill, that you 6 

could be up to date at a moment’s time.  Is that generally 7 

what you were saying at that point?   8 

A. Yeah, we were --  9 

Q. Is it -- so to be current, you’re going through 10 

something on December 3rd through a file that was almost a 11 

month old at that point, right? 12 

A. It would be the most current due to the date that I 13 

could see at that time.  14 

Q. Do you recall what was the most current before that 15 

date? 16 

A. I’m not sure. 17 

Q. And to be current, you believed that you had to go 18 

through the chat files of your former supervisor Justin 19 

Coleman? 20 

A. As far as what is discussed to go forward with the deal 21 

and understand where the thought process is with it and what 22 

was conveyed to people.  So if any promises are made to 23 

somebody or if the negotiations are saying, like, well, if we 24 

get above this amount, we’ll walk or whatever may be the 25 
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circumstances around it was to stay up to date, ready to go.  1 

Q. Let’s move on.  So you have the conversation with 2 

Mr. Myers December 4th in the morning, right?  3 

A. Yes. 4 

Q. And I believe your testimony was for the rest of the day 5 

on December 4th and December 5th you didn’t hear anything 6 

about compensation or anything related to the document or 7 

anything like that from Mr. Myers or anyone else in 8 

management, correct?   9 

A. Other than Justin told us to delete that file and no -- 10 

nothing -- yeah. 11 

Q. Other than what we’ve already covered in the --  12 

A. Yeah. 13 

Q. -- messages earlier, right? 14 

A. Yes, sir.  15 

Q. That brings us to December 6th, the meeting where you 16 

were informed of being discharged, right? 17 

A. Yes. 18 

Q. Do you recall what time of the day that occurred? 19 

A. I believe it was around just before lunchtime.  20 

Q. And it was you, your brother, Sagar Dalal, and 21 

Mr. Myers, correct? 22 

A. Correct.   23 

Q. And how long did that meeting -- how long was that 24 

meeting? 25 
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A. Maybe less than ten minutes.  1 

Q. And how did the meeting commence? 2 

A. We get a message from Myers saying can you guys come up?  3 

We walk in, he said have a seat.  What you guys have done has 4 

led us to believe that we can no longer trust you resulting 5 

in your immediate termination.  We’re giving you two options.  6 

You either willingly resign or you’re going to have a breach 7 

of trust put on your permanent record.   8 

  And we said what for?  And he said misuse of -- the 9 

misuse of confidential information.  And we were saying what 10 

did we do?  And Myers was saying, you know what you were 11 

going to do. 12 

Q. Mr. Definis, before you go on with that. 13 

A. Yes, sir. 14 

Q. Before you go to what you were saying, I just want to go 15 

back to what Mr. Myers was saying to start it off.   16 

 Earlier you said he was reading from something; is that 17 

correct? 18 

A.  Yes.  He had like a -- like a sheet of paper. 19 

Q. Was it your understanding that he was reading from a 20 

document to tell you the reasons for why you were being 21 

discharged? 22 

A. I didn’t know if it was like the legal framework that 23 

Sagar laid out, I don’t know what it was. 24 

Q. Yeah, I’m not asking you that.  But from where you were 25 



233 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

sitting in that meeting, was it your understanding that he 1 

was reading from a document verbatim to go through what you 2 

were just testifying to and that you were paraphrasing? 3 

A. Yeah, I’m paraphrasing. 4 

Q. Are you paraphrasing when you were replaying what 5 

Mr. Myers said? 6 

A. I mean, don’t know word for word exactly what he said 7 

verbatim.  8 

Q. But you understood that he was reading from a document, 9 

right? 10 

A. Yes. 11 

Q. Okay.  When he finished getting through the doc -- was 12 

he -- was it your understanding he was finished getting 13 

through the document before you or your brother said anything 14 

in response? 15 

A. Yeah, he was -- it was finished reading through the 16 

document.  17 

Q. Okay. 18 

A. And -- oh, I’m sorry. 19 

Q. You or your brother -- was it you or your brother that 20 

asked what did we do?  What did we do? 21 

A. Both of us were.  22 

Q. Okay. 23 

A. Yeah. 24 

Q. Do you recall at some point you turning to your brother 25 
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and saying you know what we did? 1 

A. No. 2 

Q. You don’t recall saying that? 3 

A. No. 4 

Q. Are you saying that you don’t recall or that you didn’t 5 

say that? 6 

A. Saying that I didn’t say that. 7 

Q. So if Mr. Dalal or Mr. Myers comes in and testifies that 8 

you said that to your brother, it’s your belief that they’re 9 

not testifying truthfully? 10 

A. Yes, that’s correct.  Because he testified already that 11 

that opposite version of this story that it was Nick who said 12 

it to me in the unemployment transcript, so I know it’s not 13 

accurate.  14 

Q. Okay.  Well, let me ask you that question.  Did you 15 

brother ever say to you you know what we did? 16 

A. No.  He said you know what’s happening right now.   17 

Q. And what did you -- what did you take your brother to 18 

mean by that? 19 

A. That we got -- that we’re getting fired for the 20 

conversation that we had with Myers.  21 

Q. Anything else that you recall from the meeting that you 22 

haven’t shared with Mr. Bonett earlier or with me just now 23 

from your discharge meeting? 24 

A. They said this is not a discussion, the decision is 25 



235 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

final.  We’re -- we’re going to follow you down and take your 1 

keys and your computers and we’re going to walk you out to 2 

the parking lot.  3 

Q. Prior to December 6th, you had had multiple 4 

conversations, we’ve gone through them already, I don’t want 5 

to go through with them again with either Justin or with 6 

Mr. Myers, correct? 7 

A. That I had multiple meetings in regards to what?  Say 8 

that again, sir. 9 

Q. That multiple meetings or conversations that we’ve 10 

already reviewed this afternoon with either Justin or with 11 

Mr. Myers about compensation, right?  We already established 12 

that. 13 

A. Yes. 14 

Q. And would you agree that at no time prior to December 6 15 

did anyone express to you concern that you were raising 16 

compensation issues with them?  Them being Justin or 17 

Mr. Myers. 18 

A. Concern in raising that is basically just reassurances 19 

that shh and like just until the end of the year, basically 20 

it’s coming, it’s coming. 21 

Q. Did they demonstrate that Mr. Myers or Mister -- or 22 

Josh, Justin Coleman express, you know, show any animosity 23 

towards you that you were raising those discussions prior to 24 

December 6?   25 
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A. Any animosity towards -- no, I would say that more so 1 

that it was maybe annoying for them to even have to talk 2 

about it, not like hatred.  3 

Q. What do you mean by annoying?  How did they -- 4 

A. Like, like --  5 

Q. What made you think that they were annoyed?  What did 6 

they do or say that you thought that they were annoyed, if at 7 

all? 8 

A. Just the tense that they -- the goal post kept moving 9 

and not at us but the situation itself of that --  10 

Q. Oh, okay.  So if I understand you correctly, it’s not 11 

necessarily annoyed with you but with the situation of the 12 

business and, you know, having some sense of what -- how the 13 

business was going to be doing for -- not just you but for 14 

everybody to be compensated.  15 

A. Well, not how the business doing is that it’s actually 16 

set aside a day and put it all down and like maybe the 17 

paperwork or whatever it may be just like the actual test of 18 

following through of having to change all that stuff.   19 

Q. Did they say anything or do anything that showed you 20 

that they were in any way annoyed, using your word? 21 

A. No.  Like I said, just like the situation itself that’s 22 

it’s like -- like, I know -- like, I know we said we were 23 

going to talk about this.  Trust me, like, I know.  We’re 24 

going to sit down and discuss it.  Like that type of 25 
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frustration.  1 

Q. Anything else from December 6th that you recall that we 2 

haven’t already talked about? 3 

A. Our computers were taken and our keys were taken and we 4 

were walked out.  And when we said we get a chance to 5 

basically state our case and defend ourselves.  They said, 6 

no, the decision’s final at the door. 7 

Q. Anything else? 8 

A. No.  No. 9 

Q. During your employment with Vesta, were you familiar 10 

with their compliance policies manual? 11 

A. Reading through it one time and doing the sign off for 12 

it. 13 

Q. If you look at Respondent Exhibit 3, Bates page 10 of 14 

that exhibit, my only question is that your signature 15 

acknowledging your receipt of that compliance manual?  16 

A. Yes.  17 

Q. And then the compliance manual that you -- we’re not 18 

going to look through the whole thing, we just have excerpts 19 

of it.  But Respondent Exhibit 2. 20 

A. Yes. 21 

Q. The first page being the cover page and then included 22 

like five or so pages, select pages from that compliance 23 

manual.  But does that -- do you recognize this document as 24 

the one that was dated October 9, 2019 as the compliance 25 
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manual? 1 

A. I recall one that said September something 2018.  I’m 2 

trying to recall if I remember this one as well.  But I 3 

remember one that was dated the month before.   4 

Q. Do you recall when you signed acknowledging receipt in 5 

May of 2019 whether it was the October or -- the October 6 

version or one that may have proceeded by that? 7 

A. I’m sorry, I’m trying to read at the same time as 8 

remember your question.  Say that one more time, sir, I 9 

apologize.  10 

Q. When you acknowledge receipt in May of 2019, do you 11 

recall which version you were actually acknowledging receipt 12 

of at that time?  Was it this October version? 13 

A. I don’t recall.  At that time of what I thought -- I 14 

don’t know if it was -- that if it was the handbook or the 15 

compliance.  I believe it was -- yeah, I’m trying to read 16 

this, I’m sorry, my eyes are so burnt. 17 

Q. Let me just ask you -- putting that aside. 18 

A. Yeah. 19 

Q. I understand we’re getting a little late in the day, 20 

you’re looking at a phone to read a document. 21 

A. Yeah.  Not the easiest. 22 

Q. Did you have a general understanding that employees were 23 

not allowed to utilize property of the Company for their 24 

personal benefit? 25 
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A. Say that again, I’m sorry, sir. 1 

Q. Did you have a general understanding that as an employee 2 

of the Company, you were not allowed to utilize company 3 

property?  By company property I mean company information for 4 

personal benefit? 5 

A. Yes. 6 

Q. Did you understand that, you know, improper use of 7 

company proprietary information could lead to disciplinary 8 

action up to discharge? 9 

A. Yes. 10 

Q. -- in the form of papers where they all had, I think it 11 

would be -- well, actually I found them.  12 

 If you go to GC Exhibit 1, Mr. Definis, and it’s page 23 13 

of that exhibit.  Just let me knew when you’re there.  It’s 14 

your amended charge.   15 

 MR. BONETT:  It’s bookmarked so what letter are you 16 

looking at? 17 

 MR. GAMBURG:  1E. 18 

 THE WITNESS:  1E? 19 

 MR. GAMBURG:  Is that what you mean by "bookmarked," Ed? 20 

 MR. BONETT:  Yeah.  It’s easier to find it.  21 

 MR. GAMBURG:  I’m looking at a hard copy.  22 

 MR. BONETT:  Okay, all right.  So 1E.  I’ve got it. 23 

 THE WITNESS:  I’m sorry, guys, I’m trying to keep up 24 

with you.  E.  Okay.  Exhibit 1E.  That was the one -- and 25 
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you said 1E, sir? 1 

 MR. GAMBURG:  Yeah.  2 

 JUDGE SORG-GRAVES:  Yes.  It should be an amended charge 3 

against the employer.  The document filed 7/29/20. 4 

 THE WITNESS:  Yes.  5 

Q. By Mr. Gamburg:  Are you with us now, Mr. Definis? 6 

A. Yes. 7 

Q. Okay.  Thank you.  Do you recognize this document as the 8 

amended charge filed on your behalf? 9 

A. Yes, by Sidney Gold.  10 

Q. And Sidney Gold, was he your attorney at that time? 11 

A. She was.   12 

Q. I don’t want to get into privileged information with 13 

Mr. Gold.  But just focusing on day, when did you first 14 

retain Mr. Gold? 15 

A. I don’t recall when, sir.  I believe in December.  16 

Q. In December 2019? 17 

A. Yes.  18 

Q.  And again not getting into any communication with your 19 

counsel, but just a date, when did that representation end? 20 

A. I don’t recall end, I can find out.  I apologize.   21 

 MR. BONETT:  I’m going to object to any further 22 

questions along this line.  I’m just not sure where it’s 23 

going. 24 

 JUDGE SORG-GRAVES:  What is the relevance, Mr. Gamburg? 25 
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 MR. GAMBURG:  My question was going to be were you 1 

involved in the amended charge on your behalf. 2 

 JUDGE SORG-GRAVES:  I’m sorry, I’m having trouble 3 

hearing you.  4 

 MR. GAMBURG:  I was going to get into the actual 5 

document that was filed and whether he had reviewed it before 6 

it was filed.  That was the last -- I was just trying to 7 

figure out the dates of representation.  That was going to be 8 

end of that and then I was going to get into the document. 9 

 JUDGE SORG-GRAVES:  Okay.  But we already have his 10 

testimony. 11 

 Mr. Definis, you understand that Mr. Gold filed this 12 

document for you? 13 

 THE WITNESS:  Yes. 14 

 JUDGE SORG-GRAVES:  Okay.  I don’t know that we need 15 

anything further than that about when Mr. Gold stopped 16 

performing work for Mr. Definis. 17 

Q. BY MR. GAMBURG:  And with respect to this charge that 18 

was filed in your behalf, Mr. Definis, it says that you were 19 

discharged because you were engaged in protected concerted 20 

activities.  In your own understanding, what were the 21 

protected concerted activities that you engaged in? 22 

 MR. BONETT:  I’m going to object.  I mean, there’s a 23 

complaint.  We -- we clearly it’s spelled out -- 24 

 JUDGE SORG-GRAVES:  I guess -- 25 
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 MR. BONETT:  -- what kind of protected concerted 1 

activity we’re talking about.  It doesn’t matter what he 2 

thinks, he doesn’t --  3 

 JUDGE SORG-GRAVES:  Right.  Mr. Gamburg, I don’t know if 4 

Mr. Definis needs to be able to define that, it’s a legal 5 

conclusion as to whether or not his activities.  He needs to 6 

tell us what he did.  Don’t I decide whether that’s protected 7 

concerted activity?  8 

 MR. GAMBURG:  I mean, this was a charge that was filed 9 

on his behalf by counsel where he’s making an allegation.  10 

And I would think he reviewed it before it was -- he 11 

understood it was being filed on his behalf.  And I was 12 

asking for his understanding of what it was that he believes 13 

he was fired. 14 

 JUDGE SORG-GRAVES:  How is his understanding relevant, 15 

though?  16 

 MR. GAMBURG:  Is it the Judge’s ruling that a charging 17 

party’s understanding of what they did that was protected 18 

that got them fired isn’t relevant?   19 

 MR. BONETT:  He’s permitted to ask the reason for an 20 

investigation into a charge.  We investigated and filed a 21 

complaint.  I mean, that’s -- 22 

 JUDGE SORG-GRAVES:  I don’t know that it’s necessary for 23 

an individual employee to understand the legal term protected 24 

concerted activity to go speak to either the Board or an 25 
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attorney and say this is what happened and they make the 1 

allegation in legal terms.  I guess it’s not necessary.  He 2 

could have gone and said this is what happened, this is what 3 

happened, this is what happened and never used the word 4 

protected concerted activity.  Does he have to know that term 5 

in order to engage in it? 6 

 MR. GAMBURG:  No.  No, that’s not what I’m asking.  7 

That’s why I’m asking his understanding of what it is that 8 

he’s -- that he did the activity that he engaged in for which 9 

he was fired and he thinks was unlawful.  10 

 MR. BONETT:  And I would say it doesn’t matter what he 11 

thinks. 12 

 JUDGE SORG-GRAVES:  I still agree that it doesn’t 13 

matter.  I don’t understand why that’s relevant.  So just if 14 

an individual is ignorant of a situation, then the Company 15 

can do whatever they want and it’s not unlawful?   16 

 MR. GAMBURG:  That’s not --  17 

 JUDGE SORG-GRAVES:  Is that what you’re saying, 18 

Mr. Gamburg? 19 

 MR. GAMBURG:  No.  Clearly not. 20 

 JUDGE SORG-GRAVES:  Okay.  I didn’t think so.  I don’t 21 

understand the question, I don’t understand the relevance. 22 

 MR. GAMBURG:  Okay.  That’s your ruling.  I will move 23 

on. 24 

 I see we are at 5:30.  I would normally ask my client 25 
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for anything else that I missed, you know, in terms of before 1 

I set them, you know, finished with my cross-examination.  I 2 

don’t know whether you want me to do that now and then close 3 

cross-examination.   4 

 JUDGE SORG-GRAVES:  Okay. 5 

 MR. GAMBURG:  How you would proceed with that.  But --  6 

 JUDGE SORG-GRAVES:  Mr. Bonett, do you have an opinion 7 

on that? 8 

 MR. BONETT:  I say we break.  You know, if -- I’m okay 9 

with --  10 

 JUDGE SORG-GRAVES:  Okay.  That’s all I needed. 11 

 MR. BONETT:  If counsel wants a short time tomorrow to 12 

talk about -- talk to his client and see if there’s another 13 

question or two, I’m okay with that.   14 

 JUDGE SORG-GRAVES:  Okay.  Yeah, as long as there’s not 15 

an objection by Mr. Bonett, I’ll allow that. 16 

 MR. DEFINIS:  Okay.  17 

 THE WITNESS:  Yes. 18 

 JUDGE SORG-GRAVES:  I know it’s been a long day.  I do 19 

need to remind you about the sequestration order that we 20 

talked about at the beginning.  21 

 THE WITNESS:  Yes.  22 

 JUDGE SORG-GRAVES:  You’re not to discuss your 23 

testimony.  Okay? 24 

 THE WITNESS:  Yeah. 25 
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 JUDGE SORG-GRAVES:  Specifically with anybody you think 1 

could in any way possible be a witness.  Might be best just 2 

not to discuss it within anybody until the close of the 3 

hearing.  4 

 THE WITNESS:  I’m just going to bed. 5 

 JUDGE SORG-GRAVES:  And with Mr. Bonett, if he, you 6 

know, had maybe later he may need to discuss it with you if 7 

there’s rebuttal at some point.  But while you’re still 8 

currently being questioned, it’s not appropriate for you to 9 

discuss your testimony.  Okay? 10 

 And then I will tell you and remind you again tomorrow 11 

morning when you’re back answering questions.  Hopefully 12 

it’ll be brief, but you’ll still be under oath at that time 13 

as well.  Okay? 14 

 For everyone, we need to discuss -- 15 

Let’s go off the record, Ms. Shawket.   16 

(Whereupon, at 5:30 p.m., the hearing in the above-17 

entitled matter was continued the next day, Wednesday, April 18 

28, 2021.) 19 

 20 

 21 

 22 

 23 

 24 

 25 
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 1 

CERTIFICATION 2 

 This is to certify that the attached proceedings before 3 

the National Labor Relations Board (NLRB), Region 04, in the 4 

matter of VESTA VFO, LLC, Case No. 04-CA-260273, on April 27, 5 

2021, was held according to the record, and that this is the 6 

original, complete, and true and accurate transcript that has 7 

been compared to the recording, at the hearing, that the 8 

exhibits are complete and no exhibits received in evidence or 9 

in the rejected exhibit files are missing. 10 

 11 

 12 

       13 

      _____________________________ 14 

      Zinah Shawket 15 

      Official Reporter 16 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 04 
        
       | 
In the Matter of:    | 
       | 
VESTA VFO, LLC     |  
       |     
     Respondent,  |    
 and         |    
       |    
ANDREW DEFINIS, an Individual |   Case No.  04-CA-260273 
       | 
     and      | 
        |    
NICHOLAS DEFINIS, an Individual |   Case No.  04-CA-260277
       | 
   Charging Parties. |        
       | 
        
 

 The above-entitled matter came on for hearing pursuant to 

notice, before KIMBERLY SORG-GRAVES, Administrative Law Judge, 

via videoconference, on Wednesday, April 28, 2021, at 9:30 a.m. 
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  13 
On Behalf of the Respondent: 14 
   15 
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 ROBERT PERRYMAN, ESQ. 17 
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 (215) 995-2800 21 
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P R O C E E D I N G S 1 

       (Time Noted:  9:35 a.m.) 2 

 JUDGE SORG-GRAVES:  This is the resumption of our hearing.  3 

Unfortunately, General Counsel has had an emergency and is 4 

unable to attend today and isn't sure when he'll be able to 5 

attend again.  I've spoken to the parties about the scheduling 6 

in trying to resume again, possibly on June 2nd, but I'm going 7 

to leave it in the Region's hands to coordinate a time.  And we 8 

can do that by email, and then we'll get an order out to 9 

reschedule that.  So there will be a resumption of the hearing, 10 

likely for two days, at a time to be determined.  And I assume 11 

it will still be completed by Zoom at that point.  I don't 12 

think things in that realm will change between now and when we 13 

resume.  Okay?  So I'm going to indefinitely postpone the 14 

hearing as of now.  15 

 Mr. Andrew Definis, I don't see your brother on.  I don't 16 

see Nicholas Definis on because we'd asked him to stay out, I 17 

assume. 18 

 MR. ANDREW DEFINIS:  Correct. 19 

 JUDGE SORG-GRAVES:  Can you communicate this information 20 

to him? 21 

 MR. ANDREW DEFINIS:  Yes, ma'am. 22 

 JUDGE SORG-GRAVES:  And I don't know; are you first 23 

hearing this now? 24 

 MR. ANDREW DEFINIS:  No, I received an email.  I was 25 
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aware. 1 

 JUDGE SORG-GRAVES:  Okay, okay.  Thank you for your 2 

understanding, and we will try to get this resumed so we can 3 

get a resolution of the matter as fast as possible.  Okay?  4 

Thank you for your time, and we'll resume when we can get it 5 

rescheduled. 6 

 MR. GAMBURG:  Judge, just a moment before we go off the 7 

record?   8 

 JUDGE SORG-GRAVES:  Sure. 9 

 MR. GAMBURG:  Just in terms of procedure, Andrew was still 10 

on cross-examination.  If you want to give instructions in 11 

terms of discussing and -- we have the same -- I mean, I've 12 

never had this before.  This is a first for me.  But obviously, 13 

you know, we have the sequestration situation and discussing of 14 

testimony, and it may be much longer than anybody anticipated 15 

before.  We talked about that, but I still think for the 16 

integrity of the remaining of his cross and any redirect 17 

that -- you know, whatever you need to do in terms of 18 

instructions.   19 

 JUDGE SORG-GRAVES:  Right.  Do you understand, 20 

Mr. Definis, what Mr. Gamburg is referring to?  We spoke of 21 

this yesterday at the end of the hearing that there was a 22 

sequestration order.  And under that order you're not to 23 

discuss your testimony or the testimony of any other witnesses 24 

during the term of the trial.  And, unfortunately, now the term 25 
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is getting extended out.  So you're, you know, in an unusual 1 

situation that you're going to have to keep that oath that you 2 

said okay, I understand, I need to do this for a long, extended 3 

period of time.  Do you understand that?   4 

 MR. ANDREW DEFINIS:  Yes, Judge. 5 

 JUDGE SORG-GRAVES:  And I might ask the Region to reach 6 

out to Nicholas Definis and have that discussion with him, as 7 

well, you know, to remember that there is a sequestration order 8 

and that he needs to assist in making sure that that is upheld, 9 

I guess.   10 

 UNIDENTIFIED SPEAKER:  I'll do that immediately. 11 

 JUDGE SORG-GRAVES:  Anything else, Mr. Gamburg? 12 

 MR. GAMBURG:  Nothing for me, Judge. 13 

 JUDGE SORG-GRAVES:  Anything else for the Region? 14 

 UNIDENTIFIED SPEAKER:  Nothing further.  I just want to 15 

apologize again for this.  This is all so unprecedented in the 16 

Region's history as far as the Regional Attorney and I know.   17 

 JUDGE SORG-GRAVES:  Yeah, I understand that that sometimes 18 

occurs, and it would be different if there was a second chair 19 

on the case, but in this case we only had Mr. Bonett, and I 20 

think it would be unreasonable to -- you know, maybe at some 21 

point, if it's a long-term situation, we have a transcript 22 

already -- you know, another attorney can read the transcript.  23 

We can talk about whether there might be a substitution, but at 24 

this point I think that that's inappropriate.  Okay?  Okay.   25 
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 We will resume when we get an order issued.  Thank you all 1 

for your time.   2 

 MR. GAMBURG:  Thank you, Judge. 3 

 UNIDENTIFIED SPEAKER:  Thank you. 4 

 MR. ANDREW DEFINIS:  Thank you.   5 

 (Whereupon, at 9:40 a.m., the hearing in the above-6 

entitled matter was closed, to continue at a later date.)  7 

  8 

 9 
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CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 04, in the 3 

matter of VESTA VFO, LLC, Case No. 04-CA-260273, on April 28, 4 

2021, was held according to the record, and that this is the 5 

original, complete, and true and accurate transcript that has 6 

been compared to the recording, at the hearing, that the 7 

exhibits are complete and no exhibits received in evidence or 8 

in the rejected exhibit files are missing. 9 

 10 

 11 

       12 

      _____________________________ 13 

      Zinah Shawket 14 

      Official Reporter 15 

 16 

 17 

       18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 04 
        
       | 
In the Matter of:    | 
       | 
VESTA VFO, LLC     |  
       |     
     Respondent,  |    
 and         |    
       |    
ANDREW DEFINIS, an Individual |   Case No.  04-CA-260273 
       | 
     and      | 
        |    
NICHOLAS DEFINIS, an Individual |   Case No.  04-CA-260277
       | 
   Charging Parties. |        
       | 
 

 The above-entitled matter came on for hearing pursuant 

to notice, before KIMBERLY SORG-GRAVES, Administrative Law 

Judge, via videoconference, on Wednesday, June 2, 2021, at 

9:00 a.m. 
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I N D E X 1 
               VOIR 2 
WITNESSES      DIRECT   CROSS  REDIRECT  RECROSS  DIRE 3 
 4 
Andrew Definis   --     264   289  299      -- 5 
             6 
Nicholas Definis  305     340   429      439      -- 7 
 8 
Sagar Dalal       445     454   471      --    -- 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 

26 
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E X H I B I T S 1 

EXHIBITS        FOR IDENTIFICATION IN EVIDENCE    2 

GENERAL COUNSEL'S  3 

 GC-27     289    289 4 

 GC-28         289        289 5 

 6 

RESPONDENT'S 7 

 R-19      268   Not offered 8 

  9 

 10 

 11 
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 13 

 14 

 15 
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 24 

 25 
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P R O C E E D I N G S 1 

       (Time Noted:  9:38 a.m.) 2 

 JUDGE SORG-GRAVES:  Okay, we adjourned this hearing and 3 

then reset it for starting today at 9:30, and it is June 2nd.  4 

And when we left this hearing, we were in the, I don't know, 5 

middle, maybe towards the end of the cross-examination of 6 

Andrew Definis, one of the Charging Parties. 7 

 Before we got on the record, I understand that 8 

Mr. Gamburg has a question? 9 

 MR. GAMBURG:  Yes, at this time while cross-examination 10 

is still open, we'd like to ask for any affidavits for this 11 

witness. 12 

 JUDGE SORG-GRAVES:  Mr. Bonett, your position? 13 

 MR. BONETT:  Well, Your Honor, I don't believe -- I 14 

mean, look, I would give, certainly, but I don't -- cross-15 

examination has long begun and I don't know that it's 16 

appropriate to ask for it at the end of the cross-examination 17 

at this point.  So I don't believe Respondent would be 18 

entitled to it at this point. 19 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 20 

 MR. GAMBURG:  Your Honor, I did look at the Rules book 21 

and it does say at any point while cross-examination is still 22 

open the Jencks rule does apply, and so we do have the access 23 

to affidavits. 24 

 JUDGE SORG-GRAVES:  Give me one second. 25 
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(Pause.) 1 

 MR. GAMBURG:  Actually, the case I'm relying on, Your 2 

Honor, is Walsh-Lumpkin Wholesale Drug, 129 NLRB 294.  It's 3 

an old 1960 case. 4 

 JUDGE SORG-GRAVES:  Yes.  Of course, you know, what I'm 5 

looking at here is whether one of them is specific.  Clearly, 6 

it's preferable if you ask for a Jencks document prior to the 7 

start of cross-examination.  There's times when it's clearly 8 

too late.  I guess I would have the discretion to deny 9 

production at this point.   10 

 This is what I'm going to do, Mr. Gamburg:  I will allow 11 

it to be produced, or request that General Counsel produce 12 

it, if it exists, I guess.  But, at the same time, I am going 13 

to say that you've had extensive cross-examination.  And 14 

unless there is something totally different or new that 15 

relates back to his direct exam and is in the affidavit that 16 

you want to explore, then I'll allow those questions.  But if 17 

it's sort of rehashing things that we went over numerous -- 18 

some things numerous times on cross-examination, I probably 19 

will cut the questioning short, okay?  20 

 Mr. Bonett, if you would comply with his request? 21 

 MR. BONETT:  I'll email it now.  I would ask, though, I 22 

guess, in this virtual environment, that it be destroyed or 23 

however, after the cross-examination. 24 

 JUDGE SORG-GRAVES:  And, Mr. Gamburg, you understand 25 
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that if you print out a copy, it has to be shredded.  If you 1 

look at it online, everything has to be deleted, the email 2 

sending it and, once you delete it, or send it to your delete 3 

box, it needs to be deleted out of the delete box.  Any 4 

downloads need to be deleted.   5 

 MR. BONETT:  You just want this, Donald, just to you, 6 

right? 7 

 MR. GAMBURG:  And also to my colleague, Rob.  I can 8 

forward it to him if that's easier. 9 

 MR. BONETT:  I'll send it to both of you. 10 

 MR. GAMBURG:  Okay, thank you. 11 

 MR. BONETT:  You're welcome.   12 

 There it is. 13 

 JUDGE SORG-GRAVES:  And, Mr. Bonett, how many pages is 14 

it? 15 

 MR. BONETT:  Let me just take a look here.   16 

 Eight -- eight pages. 17 

 JUDGE SORG-GRAVES:  And, Mr. Gamburg, how long do you 18 

think you'll need to review it? 19 

 MR. GAMBURG:  I just got it and I'm just opening it now.   20 

 It won't take me long, 10 minutes, 15 minutes, to read 21 

through this. 22 

 JUDGE SORG-GRAVES:  Okay, let's come back at 10 o'clock 23 

and be prepared to go forward. 24 

 MR. GAMBURG:  Okay, thank you. 25 
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 JUDGE SORG-GRAVES:  Thank you. 1 

(Off the record from 9:46 a.m. to 9:59 a.m.) 2 

 JUDGE SORG-GRAVES:  Okay, Mr. Gamburg? 3 

 MR. GAMBURG:  Thank you, Your Honor.  I'm going to start 4 

with the affidavit.   5 

(Whereupon, 6 

ANDREW DEFINIS 7 

was recalled as a witness by and on behalf of the Respondent 8 

and, after having been previously duly sworn, was examined 9 

and testified as follows:) 10 

 MR. GAMBURG:  Mr. Definis, good morning to you.  Do you 11 

have the affidavit that you submitted -- 12 

 JUDGE SORG-GRAVES:  One second, Mr. Gamburg. 13 

 Mr. Definis, I know it's been a very long time since you 14 

were testifying, okay, but I do need to remind you that 15 

you're still under oath. 16 

 THE WITNESS:  Yes. 17 

 JUDGE SORG-GRAVES:  Do you understand?  Okay.   18 

 I'm sorry, Mr. Gamburg.  Go ahead. 19 

 Oh, I'm sorry, maybe I should ask this, as well:  20 

Mr. Definis, the last time we were speaking, I asked you to 21 

be in a room by yourself.  Is that the case right now? 22 

 THE WITNESS:  Yes. 23 

 JUDGE SORG-GRAVES:  And you still understand that you're 24 

to look at only what you're requested to look at by the 25 
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attorneys or myself during the hearing? 1 

 THE WITNESS:  Yes. 2 

 JUDGE SORG-GRAVES:  No other outside communications? 3 

 THE WITNESS:  Yes. 4 

 JUDGE SORG-GRAVES:  Okay.  I'm sorry, Mr. Gamburg. 5 

 MR. GAMBURG:  Actually, Your Honor, while you were doing 6 

some housecleaning, one other thing I thought of is the 7 

sequestration order, whether it's appropriate for me or 8 

whether it's for you to ask questions with respect to 9 

compliance since the last hearing. 10 

 JUDGE SORG-GRAVES:  Mr. Definis, do you understand that 11 

when we started the hearing there was a sequestration order 12 

asking -- directing you not to speak about your testimony 13 

with anybody?  Have you been able to comply with that 14 

sequestration order? 15 

 THE WITNESS:  Yes, Your Honor.  16 

 JUDGE SORG-GRAVES:  Okay.  And I don't think there's 17 

been another witness for you to talk to them about their 18 

testimony.  So, at this point, you've kept your testimony to 19 

yourself; is that correct?  20 

 THE WITNESS:  Yes. 21 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, go ahead. 22 

 MR. GAMBURG:  Thank you, Your Honor.   23 

CROSS-EXAMINATION 24 

Q. BY MR. GAMBURG:  Mr. Definis, before I get into my other 25 
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questions, I just have a question from the affidavit that 1 

Counsel for the General Counsel just forwarded to us.  Do you 2 

have that available in front of you? 3 

A. I do not.  I would have to look for it.  4 

 MR. BONETT:  I can send it to you. 5 

 THE WITNESS:  Okay. 6 

 MR. GAMBURG:  Thank you, Mr. Bonett. 7 

 MR. BONETT:  All right. 8 

Q. BY MR. GAMBURG:  I only have one question.  Mr. Definis, 9 

let me know when you have that, or I can just read the actual 10 

testimony to you, if that's going to be easier for you.  11 

Either way --  12 

A. I just received it. 13 

Q. Oh, you have it.  It's a 9-page PDF.  If you could turn 14 

to page 6 of that PDF? 15 

A. Yes. 16 

Q. Okay.  And if you look on, starting on line 6, you 17 

testified -- you didn't testify, your affidavit states:  "I 18 

immediately let Nicholas know about it."  By the way, this is 19 

talking about after you found the payroll document in the 20 

system.  It says, "I immediately let Nicholas know about it, 21 

too.  However, because we were in the final hours of another 22 

deal we were working on, we did not have time to address it 23 

with anyone that day."  My only question, Mr. Definis, is 24 

what was the other deal that you were working on? 25 
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A. Strata Energy. 1 

Q. Okay, thank you. 2 

 MR. GAMBURG:  Okay, that's all I have for the affidavit.  3 

 And I am deleting it, Mr. Bonett, and I am deleting it 4 

from my deletes. 5 

 MR. BONETT:  Thank you. 6 

 JUDGE SORG-GRAVES:  You may also need to delete it from 7 

your downloads.  Which if you don't know how, you might need 8 

to ask.  I'm getting that look. 9 

 MR. BONETT:  Yeah. 10 

 MR. GAMBURG:  I was going to say that may be -- Your 11 

Honor -- take the time for this morning. 12 

 JUDGE SORG-GRAVES:  Okay.  I'll ask Mr. Gamburg that 13 

sometime during the day that you speak to somebody who knows 14 

how to do that in your office and we verify it later, okay? 15 

 MR. GAMBURG:  Okay. 16 

 MR. BONETT:  I trust that Mr. Gamburg will.  I can 17 

represent that.   18 

 JUDGE SORG-GRAVES:  Okay, thank you.   19 

Q. BY MR. GAMBURG:  Okay, Mr. Definis, the last time we 20 

were together, you had testified generally about that Vesta 21 

had been involved in litigation concerning the Cunningham 22 

project and the work had stopped on that Cunningham project 23 

as a result of that litigation.  Do you recall that 24 

testimony?  25 
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A. I'm sorry, you were cutting out a little bit there, sir.  1 

It was a little bit muffled.  I'm sorry about that. 2 

Q. What I was saying is that -- I was just trying to recall 3 

your testimony from the prior time that we had gathered, 4 

where you testified that Vesta had gotten involved in a 5 

litigation concerning the Cunningham project, and also that 6 

the material work on that project had stopped as a result of 7 

that litigation sometime in May of 2019.  Do you recall that 8 

testimony? 9 

A. Yes. 10 

Q. And that in conjunction with that litigation, you also 11 

testified that you were instructed to upload some documents 12 

related to the Cunningham project to what was called the 13 

Ideals platform.  Do you recall that testimony? 14 

A. Yes.  We compiled everything we had on Cunningham at 15 

that time. 16 

Q. Okay.  If I told you that the date that you uploaded 17 

your documents to that Ideal database was June 3, 2019, would 18 

that date sound correct to you? 19 

A. I'm not sure offhand, sir.  I know relatively it was 20 

around the time of May that this all was occurring.  It could 21 

have occurred around early June that they were requesting 22 

documents.  Yeah --  23 

Q. Earlier, you testified that the whole reason you were 24 

looking into the Ideals backup folder is that the most recent 25 
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update of information that seemed relevant to the work on the 1 

project.  Do you recall that testimony?  2 

A. Yes, sir.  3 

Q. We're going to send to you a new exhibit, Respondent 19. 4 

 MR. GAMBURG:  Which I believe we have to send to 5 

Mr. Bonett, Your Honor.  6 

 MR. BONETT:  And the court reporter, yeah. 7 

 MR. GAMBURG:  And the court reporter.  Thank you. 8 

 Mr. Meyers, could we have your email address, please? 9 

 COURT REPORTER:  My email is rwmeyers13@gmail.com. 10 

 MR. GAMBURG:  Thank you.  rwmeyers13@gmail.com. 11 

 If everybody can just let me know that you've received 12 

it.  It was sent to Your Honor, Mr. Meyers, Mr. Definis, and 13 

Mr. Bonett. 14 

(Pause.) 15 

 MR. BONETT:  I don't see it.  I don't see it yet. 16 

 MR. GAMBURG:  It didn't go through yet? 17 

 MR. BONETT:  Not for me, no. 18 

 COURT REPORTER:  I have Exhibit 19. 19 

(Respondent's Exhibit 19 marked for identification.)  20 

 JUDGE SORG-GRAVES:  I think the routing system to come 21 

to our agency, email takes a while. 22 

 MR. BONETT:  Yeah. 23 

 JUDGE SORG-GRAVES:  We don't have any notices of any of 24 

it's down, so it should be here in a minute. 25 
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 MR. GAMBURG:  Mr. Meyers, did you say you received it? 1 

 COURT REPORTER:  I have it on my phone.  I don't have it 2 

on my desktop.  This is Exhibit 19, right? 3 

 MR. GAMBURG:  Correct.  4 

 JUDGE SORG-GRAVES:  I just did get it now.   5 

 MR. BONETT:  Okay, I see it now, too.   6 

 THE WITNESS:  I'm still waiting on it.  I'm sorry. 7 

 MR. PERRYMAN:  Mr. Bonett, were you planning to forward 8 

to Mr. Definis? 9 

 MR. BONETT:  Oh.   10 

 JUDGE SORG-GRAVES:  Oh, we -- 11 

 MR. PERRYMAN:  I don't believe we have, sorry, Charging 12 

Party's email address, so my understanding was that we would 13 

send it to you and you would forward it to them so that 14 

they -- 15 

 MR. BONETT:  Okay.  I did it.  I just forwarded it to 16 

him. 17 

 MR. PERRYMAN:  Thank you. 18 

 MR. BONETT:  Okay. 19 

 THE WITNESS:  Okay, I've just received it.   20 

Q. BY MR. GAMBURG:  Okay.  If you could -- it's a document 21 

that is Bates-stamped RESP 81 through 124.  What I'm going to 22 

focus on right now would be, Mr. Definis, starts on page 102. 23 

A. 102.   24 

Q. The Bates number at the bottom right corner? 25 
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A. Okay. 1 

Q. And for the record, I will represent that, at the top of 2 

this page, it says 14.2.1.8 Justin Coleman.zip, and then it 3 

goes down a step to Justin Coleman, down a step 4 

justin_coleman_vestavfo.com, Microsoft Teams Chat Files.  And 5 

my question to you, Mr. Definis, if you go on that page and 6 

the next page, 103, and continue on through 104, would you 7 

agree that that accurately reflects the contents that was in 8 

the Teams chat file for Justin Coleman where you found the 9 

payroll document that you previously testified to? 10 

A. Sorry, this is a little hard to see -- okay, I see it. 11 

Q. And you see that there is the Excel document 12 

loadedpayroll.xlsx, correct?  13 

A. Yes. 14 

Q. And that would be the payroll document that you found 15 

with your colleagues' pay included in that document; is that 16 

correct?  17 

A. Yes. 18 

 JUDGE SORG-GRAVES:  So the record is clear, that's at 19 

103, the third item down; is that correct?  20 

 MR. GAMBURG:  Correct, Your Honor.  21 

 JUDGE SORG-GRAVES:  Okay.  Go ahead. 22 

Q. BY MR. GAMBURG:  And as you can see in these three 23 

pages, Mr. Definis, the second column is the date modified.  24 

Is it your understanding that date that is included in that 25 
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column is the last -- the date that each of those documents 1 

were modified?  Would you agree with that? 2 

A. Either modified or accessed, I'm guessing.  I'm not 3 

sure.  Technically, I'm not an IT person, I don't know what 4 

classification it would be under.  Like, what would 5 

constitute modification. 6 

Q. Okay.  But is it your understanding that date would show 7 

the last time that a document is either accessed or modified? 8 

 MR. BONETT:  I'm going to object.  He doesn't know what 9 

that date indicates.  He just answered that. 10 

 JUDGE SORG-GRAVES:  I'm going to allow the question. 11 

 THE WITNESS:  Yeah, I'm not sure what would classify a 12 

modification.  I don't know if it's somebody even clicking on 13 

it, if it was somebody uploading it, if it was somebody 14 

editing it. 15 

Q. BY MR. GAMBURG:  And if you reviewed the dates in that 16 

column, Mr. Definis, you would notice that the last, most 17 

recent date in that column is June 12, 2019.  And you can 18 

certainly take your time to review that, but I'll make that 19 

representation on the record.  You would agree that that's 20 

almost 6 months before you found the payroll document in 21 

December, correct?  22 

A. Yes. 23 

Q. And those modified dates were available for you when you 24 

were reviewing it in early December of 2019, the contents of 25 
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that folder, correct?  1 

A. Sorry, I'm trying to zoom in on this.  The method is not 2 

as easy as I thought it was going to be again.  Could you ask 3 

your question one more time, sir?  I was trying to keep up 4 

with you while trying to look at the exhibit itself. 5 

Q. You would agree that June 12, 2019 was almost 6 months 6 

prior to the date on which you allegedly found the payroll 7 

document in that folder, correct?  8 

A. Yes. 9 

Q. And you would agree that those modified dates were 10 

available to you as you were looking through that folder in 11 

early December 2019, correct?  12 

A. The column of date modified would be visible, yes. 13 

Q. And so, when you're looking at this at a glance, you 14 

would readily notice that all the documents in this folder 15 

were at least 6 months old, correct?  16 

A. Well, I wasn't ever looking for the date modified.  I 17 

would be looking for the data that is required to complete 18 

the -- do my job.  It wouldn't necessarily be -- like, there 19 

could be a document that you need that is 2 years old and it 20 

can still be relevant to a project. 21 

Q. Mr. Definis, you previously testified that the reason 22 

you were looking through that folder was to find the most 23 

recent information to update yourself on the Cunningham 24 

project.  Wasn't that your testimony? 25 
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A. Correct.  But to stay up to date on it, you can also 1 

have the information that was previously available and make 2 

yourself acquainted with it to be ready to go. 3 

Q. Okay.  But your prior testimony was to look for the most 4 

recent information so that you could be updated, correct?  5 

A. Yes. 6 

Q. And that was the purpose of you looking in that folder 7 

that day in early December 2019, correct?  8 

A. Yes.  Yes, to brief myself and be ready when called 9 

upon. 10 

Q. And yet, these documents are all 6 months old, correct?  11 

A. Yes.  I don't know if all of them are. 12 

 MR. BONETT:  Yeah, are you just -- are we just looking 13 

at the one page that you referred him to?  Because I don't -- 14 

I mean, we could go through the entire document to see what 15 

the modification date is. 16 

 MR. GAMBURG:  Mr. Bonett, the page is 102 through 104, 17 

which are the contents of the Microsoft Teams Chat files for 18 

Justin Coleman. 19 

 MR. BONETT:  Okay. 20 

Q. BY MR. GAMBURG:  I'm not sure, did the witness answer 21 

the last question? 22 

A. Are you asking me? 23 

Q. Yeah, I think my last question was, then you would agree 24 

that these documents were all 6 months old by the time you 25 
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were reviewing that folder in early December 2019, correct?  1 

A. On those pages that you've pointed out, yes. 2 

Q. Previously when we were together, you testified that in 3 

Justin Coleman's zip folder, this folder here, you had viewed 4 

and saw a document related to information for his home 5 

purchase.  Do you recall that testimony? 6 

A. Yes, sir.  7 

Q. And just for clarity, if you're looking at Bates page 8 

104, that document appears on that page, the second entry 9 

down, "Toll_Brothers_Agreement_of_Sale_Document."  Is that 10 

the document that you were referring to in your prior 11 

testimony?  12 

A. Sorry, sir, I'm trying to zoom in on my phone. 13 

 There is multiple ones on there.  I guess that would be 14 

a duplicate.  I'm not sure. 15 

Q. Right.  You're referring to the second, and then it 16 

looks like the seventh document down from the top of that 17 

page, as well, correct?  18 

A. Yes. 19 

Q. And because they're the same date and the same file 20 

size, you would assume that that was a duplicate of each 21 

other? 22 

A. I wouldn't know exactly, but I guess I would assume, 23 

yeah. 24 

Q. My question is, when you referred -- testified 25 
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previously that you had seen home information for Justin 1 

Coleman in his files, is one or both of those documents the 2 

document that you were referring to? 3 

A. Yes, sir.  4 

Q. Toll Brothers, are you familiar with that company? 5 

A. Yes.  I've heard of them. 6 

Q. Do you recognize them as a well-known homebuilder in the 7 

area? 8 

A. I suppose, yeah. 9 

Q. And based on the name of that file, you could easily 10 

discern that a Toll Brothers document would not be related to 11 

the Cunningham project, correct?  12 

A. I don't know if Toll Brothers exists in West Virginia 13 

or, you know, if they operate in other states.  I have no 14 

idea.  I don't know if, like, he bought -- because he would 15 

buy and sell parcels of land.  But, yeah --  16 

Q. So even though it has Toll Brothers in the name, you 17 

went ahead and opened that file in viewing the contents of 18 

Justin Coleman's folder, correct?  19 

A. Yes.  There can be companies that have other names that 20 

Cunningham would utilize, like, that were relevant.  Their 21 

name could be on a file.   22 

Q. When you opened it, you realized that it was a personal 23 

document for Justin Coleman himself and not related to the 24 

Cunningham project, correct?  25 
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A. Yes. 1 

Q. When you were reviewing the contents of this folder, the 2 

zip folder that's reflected on these three pages, did you 3 

find the loaded payroll document before or after you found 4 

the home sale document? 5 

A. Before.  Before.   6 

Q. So, when you found the payroll document, you understood 7 

that that was a document that shouldn't be in the system, 8 

correct?  9 

A. I don't know if it should or it shouldn't.  They might 10 

have a rhyme or reason for it, and I might not know that 11 

purpose.  They might say, I have a reason, a method to my 12 

madness, and I put it there. 13 

Q. Well, Mr. Definis, I don't want to go and retrace all 14 

your testimony, but at some point you sent an email to Justin 15 

saying, hey, there's a document on the system that shouldn't 16 

be there, which you were referring to the payroll document, 17 

correct?  18 

A. No, I was referring to his personal, that agreement of 19 

sale. 20 

Q. Right, but going to -- you just testified that you saw 21 

the payroll document prior to you seeing the home sale 22 

document, correct?  23 

A. Right.  Yes. 24 

Q. And when you saw the payroll document, you understood 25 
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that that payroll document shouldn't have been on a public 1 

SharePoint, correct?  2 

A. I didn't understand whether it should or it shouldn't.  3 

As I just said, they might have a reason why they put it on 4 

there, or not. 5 

Q. Well, Mr. Definis, I'm not talking about someone else's 6 

thoughts.  You and your brother realized that and notified 7 

Justin that there were documents on the system that shouldn't 8 

be there, correct?  9 

A. I was referring to specifically, like, the bill of sale 10 

of his house, and I was being courteous by letting him know 11 

that it was on there.   12 

Q. When you reached out to Justin Coleman to let him know 13 

that documents are in the system that shouldn't be there, you 14 

were referring to home sale document, not the payroll 15 

document? 16 

A. I didn't feel as if there was a problem with it being on 17 

there.  Somebody uploaded it.  I didn't know -- they didn't 18 

say 'til after the fact that it was a mistake.  And yeah, 19 

like, the bill of sale of his house wasn't relevant.  So the 20 

next morning when we came in, the first thing when we sat 21 

down was message him and let him know that there was files of 22 

his that shouldn't be on there. 23 

Q. And when you say "files" plural, what files are you 24 

referring to?  Now are you referring to payroll and the home 25 
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sale document and other documents that are contained in here 1 

that don't relate to the Cunningham project? 2 

A. There could be a mix, like Vesta -- like, I guess would 3 

be within that mix of documents that shouldn't be on there.  4 

I'd say, like, Mr. Myers had previously stated, there was a 5 

mix of what should and shouldn't be on there.  There was an  6 

--  as he said, access wasn't the issue.  It was never the 7 

problem to begin with.  He said specifically that it was the 8 

fact that it was even referred to during the conversation.  9 

Q. Mr. Definis, I'm asking you -- we're not getting into 10 

what Mr. Myers is testifying to or isn't going to testify 11 

about.  We're talking about your testimony, okay?  In your 12 

prior testimony, I believe you said that your brother, or was 13 

it you, I'm not sure, it was one of you messaged Justin 14 

Coleman to let him know that the payroll document that 15 

shouldn't be on the system was on the system? 16 

A. No, we said that there was files that -- 17 

Q. Correct?  That was your testimony previously, right?  18 

 MR. BONETT:  He's explaining.  I'm going to object.  19 

He's explaining his testimony at this point. 20 

 JUDGE SORG-GRAVES:  I'm going to allow Mr. Definis to 21 

answer as he's going to answer, Mr. Gamburg.  If there's 22 

inconsistencies, then you can point that out on brief, later.  23 

Were you able to hear me?   24 

(No audible response.) 25 
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 JUDGE SORG-GRAVES:  Okay, Mr. Definis. 1 

 THE WITNESS:  Yes.  As I said -- messaged him first 2 

thing in the morning, when we came in, let him know that 3 

there was files that were on there that shouldn't be on 4 

there.   5 

Q. BY MR. GAMBURG:  When you say "files," was one of the 6 

files, plural, that you were referring to the payroll file? 7 

A. No, not necessarily.  It was more so just seeing the 8 

bill of sale and stuff like that.  There was a mix of things.  9 

So his discernment of whether it should or shouldn't have 10 

been on there was -- I can't speak to his thinking of whether 11 

that specific document should have been on there. 12 

Q. Would you at least agree that there were multiple files 13 

in his folder that shouldn't be on the system? 14 

A. That there -- say that again?  I'm sorry. 15 

Q. Would you at least agree that there were more than two  16 

-- two or more files that were in that folder that should not 17 

have been on the system? 18 

A. Yeah, they were mixed in. 19 

Q. And even though you had found -- putting aside which 20 

file you found first that you realized shouldn't be on the 21 

system, you continued to look at other files in that folder, 22 

correct?  23 

A. Say that again?  I'm sorry. 24 

Q. Putting aside which document, which file you found first 25 
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that you realized shouldn't be on the system, you continued 1 

to look in that folder at other files in that folder and 2 

found other files that also shouldn't be on the system, 3 

correct?  4 

A. Which we ended up notifying him about, yes. 5 

Q. But yet you still, after finding one document, did you 6 

not come to the realization that, hey, I may be looking at 7 

documents and files that I shouldn't be, and stop? 8 

A. No, because I was given access to that SharePoint.  And 9 

whether somebody makes a mistake, there's been plenty of 10 

times where on SharePoints people uploaded the wrong 11 

documents to them or they renamed something and uploaded it 12 

to a different SharePoint from before. 13 

Q. Let's turn to 119, Mr. Definis.  That's the ZIP folder 14 

of Seth Morton.  I believe in your prior testimony, you 15 

testified that you had looked at the contents of Seth 16 

Morton's ZIP folder, correct?  17 

A. What page was it, sir? 18 

Q. 119. 19 

A. 119.  Okay, I see it now. 20 

Q. Okay.  If you're looking at page 119, that's the -- I 21 

represent to you that that's a screenshot of the files that 22 

were in the Microsoft Teams Chat file for Seth Morton. 23 

A. Right. 24 

Q. And if you look at the document second from the bottom, 25 
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it's titled "S_MortonEmploymentAgreement."  That would be his 1 

employment agreement with the Company, correct?  2 

A. I'm not going to -- what's it called -- confirm or deny 3 

whether it is or it isn't.  I'm not sure. 4 

Q. Did you review -- according to your prior testimony, you 5 

reviewed the contents of Mr. Morton's folder. 6 

A. No, opening the file and seeing what the list was versus 7 

actually going through every single document, there's a 8 

difference between that.   9 

Q. So now is it your testimony that even though you opened 10 

up all the folders, you may not have reviewed all the files 11 

in that folder? 12 

A. There's no way in a day that I could have went through 13 

every single one of those folders and every document like 14 

that.  We were already preoccupied with the project we were 15 

working on. 16 

Q. As you sit here today, do you recall whether you opened 17 

the document that had the "S_MortonEmploymentAgreement"? 18 

A. I don't recall.  19 

Q. Do you recall whether you opened the file that's four up 20 

from that titled "Vesta-Company Profile"? 21 

A. I don't recall, sir. 22 

Q. As you sit here today, can you recall if you opened any 23 

of the files that are contained in the Seth Morton folder? 24 

A. No, I don't recall whether I did or I didn't. 25 
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Q. To go back to your initial premise, you were reviewing 1 

these files in these ZIP folders because you wanted to see 2 

what information was available on the Cunningham project, 3 

right? 4 

A. Correct.  5 

Q. Other than telling Justin Coleman that he had files on 6 

the system that should not be there, did you reach out to any 7 

other employee with the Company that they too had files that 8 

should not be on the system? 9 

A. No, my first priority was reaching out to Justin with 10 

the sale of his house. 11 

Q. Do you know whether your brother had reached out to 12 

anybody to let them know that some of their personal files 13 

were on the system? 14 

A. Not that I know of. 15 

Q. Going back to that testimony from your affidavit where 16 

you were delayed in telling Justin until the next day that 17 

his files were on the system because you were preoccupied 18 

with the Strata deal, if you were preoccupied with the Strata 19 

deal that day, what was the purpose of doing this deep dive 20 

into the Cunningham folder? 21 

A. Because you work multiple projects at once.  They just 22 

have, basically, a totem pole of importance, but you have to 23 

keep all of them in my mind.  And we were getting called into 24 

the room to continue working on Strata that day when we were 25 
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at work.   1 

Q. So even though you were doing the Strata deal, consumed 2 

with the Strata deal that day, you had the time to look at 3 

the Cunningham folders that day, and also had the time to 4 

message your brother that the file was in that folder that 5 

day, but you didn't have the time to actually message Justin 6 

Coleman or any other member of management that these files 7 

were in there on December 3, 2019? 8 

A. I don't believe that the bill of sale was accessed at 9 

the same time as that payroll document.  I believe that it 10 

was afterwards, and that's why we reached out to him the next 11 

day. 12 

Q. But when you had -- in that time period between the time 13 

you find the document and your brother, later that evening, 14 

messaging Mr. Myers about wanting the conversation about 15 

compensation, neither you nor your brother had reached out to 16 

anybody to notify anybody that these documents were misplaced 17 

on the system, correct?  18 

A. Say that again?  I'm sorry.  I keep cutting out.  I'm 19 

trying to keep my connection as best as I can. 20 

Q. That's okay.  That's okay. 21 

 JUDGE SORG-GRAVES:  Mr. Gamburg, I think maybe -- I do 22 

have a harder time hearing you than Mr. Definis, so I don't 23 

know if it's the distance you are from your microphone or -- 24 

I do hear you, but it's fainter for whatever reason. 25 
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 MR. GAMBURG:  On a break, I'm going to have them check 1 

to see my WiFi.  Maybe we're not -- I thought I was hardwired 2 

in, but maybe we're on the WiFi and maybe that's breaking up 3 

because we now have more people in the office than 4 

previously. 5 

 JUDGE SORG-GRAVES:  I think it's more just how far you 6 

sit back.  Because when you sit up, I hear you better.   7 

 MR. GAMBURG:  Okay, let me move this laptop closer to 8 

me.  Is that any better?   9 

 JUDGE SORG-GRAVES:  For the most part.  Let's see if 10 

that helps.  I don't know if there's a way you can turn your 11 

microphone up.  If you go to the up carrot at your stop 12 

video -- you can go off the record for a minute to clear this 13 

up. 14 

(Off the record from 10:37 a.m. to 10:38 a.m.)  15 

 JUDGE SORG-GRAVES:  Okay, Mr. Myers, let's go back on 16 

the record. 17 

 MR. GAMBURG:  And so, what was my last question, 18 

Mr. Myers? 19 

 COURT REPORTER:  I can replay it if you like. 20 

 MR. GAMBURG:  Okay. 21 

(Electronic noises.) 22 

Q. BY MR. GAMBURG:  I think the question was, I mean, just 23 

to be easier, I think the question was, between 3 o'clock in 24 

the afternoon of you finding the document and forwarding it 25 
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to your brother and at 9 o'clock messaging Mr. Myers about 1 

requesting a discussion about compensation, neither you nor 2 

your brother reached out to Justin Coleman or any other 3 

management employee that there were documents on the system 4 

that should not be there, correct?  5 

A. Right.  The first time I messaged Justin was, I believe 6 

it was 9:13 the next morning. 7 

Q. All right.  Almost 18 hours after you had found the 8 

document, correct?  9 

A. Eighteen hours would be what, 3 o'clock?  They weren't 10 

found at the same time.  The fully loaded payroll was found 11 

prior to the bill of sale.  That's why we notified Justin the 12 

next morning.   13 

Q. Do you recall when, at what time during this day that 14 

you were working on the Strata deal that you found the bill 15 

of sale for his home? 16 

A. I don't recall off the top of my head, sir.  It could 17 

have been after leaving the office and continuing to work at 18 

the house. 19 

Q. If we were to go back to your affidavit that you 20 

submitted to the Board, I wish I didn't delete it at this 21 

point, but your affidavit referred to finding the payroll 22 

document and that you had not notified Justin until the next 23 

day because you were consumed in another project, which 24 

you've now testified to was the Strata deal, correct?  25 
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A. Yes. 1 

Q. And so now your testimony is that you didn't inform 2 

Justin Coleman because of the next day because you were 3 

informing him about the bill of sale agreement, not the 4 

payroll document, correct?  5 

A. I notified him about the bill of sale document and that 6 

we were busy with Strata.  Okay, so we would be juggling 7 

multiple projects at once.  At any given time, it could be 4, 8 

5 and 6 projects.  You can be called into the room for any of 9 

those projects at any time.  During that time period, there 10 

was several different projects going on.   11 

 Cunningham was coming back online because of the MOU 12 

that they had signed with him that they would execute a 13 

second LOI with him.  And with the sale of the school 14 

property, that if they break even, whether to proceed into 15 

either Canada or West Virginia.  And that was what we 16 

understood moving forward with it.   17 

 Strata was going to be taken to market that week, and we 18 

were working on that up to the -- I believe we were still 19 

even tinkering with the model.  Gregg asked us to look at it 20 

even the day we were terminated, even though we were -- like, 21 

the offering materials were taken to market prior to that, 22 

earlier in the week.  I think a day or two before.   23 

Q. And to be clear, the project you're referring to is the 24 

Strata project? 25 
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A. Yes. 1 

Q. In physical relation to you in the office, where is 2 

Justin Coleman's office?  Would you agree it was a few doors 3 

down? 4 

A. No.  He was working upstairs, but he would only come in 5 

maybe once a week at that point.  Maybe even less than that.  6 

Yeah, he might come in once every 3 weeks or once every 2 7 

weeks. 8 

Q. Do you recall whether he was in December 3rd or 9 

December 4th of 2019? 10 

A. December 3rd or December 4th?  I don't recall.  I don't 11 

believe he was there December 4th.  I know he was there on 12 

the 5th, because I saw him and he sat in with a meeting with 13 

myself, Gregg and people working on Strata for like an hour 14 

and a half -- or like an hour. 15 

Q. Do you recall whether he was in the office December 3rd? 16 

A. I don't recall.   17 

Q. You have Justin Coleman's cell phone number, correct?  18 

A. Yes. 19 

Q. Did you regularly use his cell phone number to 20 

communicate with him? 21 

A. Not regularly. 22 

Q. You have his email address, correct?  23 

A. Yes. 24 

Q. Did you regularly communicate with him using his email 25 



288 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

address? 1 

A. Like, Teams Chat was, I guess, the most common form. 2 

Q. You had the ability to reach out to him using Teams 3 

Chat, correct?  4 

A. Yes. 5 

Q. And did you regularly use that as the form of 6 

communication with Justin Coleman? 7 

A. Yes. 8 

Q. And you had access to Teams Chat on December 3rd, 9 

correct, 2019, right? 10 

A. Yes. 11 

Q. Okay, no further questions subject to any redirect. 12 

 MR. BONETT:  That would be me, right? 13 

 JUDGE SORG-GRAVES:  Yes. 14 

 MR. BONETT:  Yeah.  I do have some redirect questions, 15 

Your Honor.  I'll just jump right into those.  I will note, 16 

Your Honor, that I did submit, as requested, GC-27 and 28 and 17 

I'd ask that they be in the record, replacing the previous 18 

GC-27 and 28.  Those would be complete texts that we had -- 19 

 JUDGE SORG-GRAVES:  Yes, I recall that those documents 20 

were text messages that didn't seem to have the full chain of 21 

messages.  And I did say at the time that I requested that 22 

they be made complete.  It's my understanding from the record 23 

now that they are in the record and they're admitted as 24 

complete text chains. 25 
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(General Counsel's Exhibits 27 and 28 marked for 1 

identification and received in evidence.) 2 

 MR. BONETT:  Thank you. 3 

REDIRECT EXAMINATION 4 

Q. BY MR. BONETT:  Okay.  Mr. Definis, are you an IT 5 

person?  Were you an IT person? 6 

A. No. 7 

Q. And whose fault was it, or who was responsible for 8 

putting documents on SharePoint? 9 

A. For Cunningham specifically, is that what you mean, sir? 10 

Q. Yes, let's talk about Cunningham specifically. 11 

A. So that file was uploaded by Gregg Mallinder, that ZIP 12 

file. 13 

Q. Okay.  And was there any password protection on any 14 

documents on SharePoint? 15 

A. No. 16 

Q. In terms of work assignments, how were you given your 17 

work assignments?  Were they specific or were they sort of 18 

general, looking at projects?   19 

A. They were general.  There might be some offhand specific 20 

things that we may work on, but a lot of times you were a 21 

generalist on projects. 22 

Q. Okay.  What level of independence did you have 23 

researching these companies? 24 

A. We had a strong level of independence.  We were told to 25 
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basically take the initiative to be able to keep up. 1 

Q. Okay.  And when you saw ZIP files with your coworkers' 2 

names on them, what did that indicate to you? 3 

A. That it would be work product or files that they had 4 

that were relevant to the project. 5 

Q. So, for example, seeing Justin Coleman's name on a file, 6 

what would that mean to you? 7 

A. Files that he had that were relevant to the project that 8 

he uploaded. 9 

Q. And would you have any inkling or suspicion that there 10 

would be personal identifying information in those files? 11 

A. No. 12 

Q. Did you have any inkling that a sale of his home would 13 

be in that file? 14 

A. No. 15 

Q. And when you said on cross-examination that you went 16 

through the ZIP files to see what info was available on the 17 

company, I think was the way you said it, which company were 18 

you referring to? 19 

A. For Cunningham. 20 

Q. Okay.  Did you have anything to do with putting that 21 

payroll data on SharePoint? 22 

A. Did I have anything to do with it?  No. 23 

Q. All right.  Did anyone in the discharge meeting ever say 24 

that you were fired because you unzipped personal files? 25 
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A. No. 1 

Q. How about because you found personal data? 2 

A. No. 3 

Q. Was the sale agreement mentioned in the discharge 4 

meeting? 5 

A. No. 6 

Q. How about at the UC, unemployment compensation hearing; 7 

did anyone from the Company testify that you were fired 8 

because you unzipped personal files? 9 

A. No. 10 

Q. Or because you found personal data? 11 

A. No. 12 

Q. Had you found in other projects, had you found useful 13 

research data in files that had your coworkers' names on 14 

them? 15 

A. Yes. 16 

Q. Can you give me an example? 17 

A. It could be a model that Josh Myers created.  It could 18 

be research that Seth had done on an industry.  It could be 19 

research that I did, or my brother Nicholas did, or anybody.  20 

It would just have, like, their name attached, with a title 21 

to a file. 22 

Q. Okay.  Now I want to ask you about the handbook.  There 23 

was a handbook entered into evidence by Respondent in 24 

Respondent Exhibit 2.  It was a compliance manual for Vesta 25 
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Advisors in October 2018.  Do you know what that is?  Can you 1 

tell me what that document is? 2 

A. Just one moment, sir. 3 

Q. Okay.   4 

A. Is this Respondent Exhibit 2? 5 

Q. Right. 6 

A. This is for Vesta Advisors. 7 

Q. What is that, Vesta Advisors? 8 

A. So Vesta Advisors is the registered investment advisor.  9 

It is a specific entity for advisory services that they -- 10 

was their regulated entity.   11 

Q. Okay.  And had you seen that manual before? 12 

A. No, the one I recall was the one that was, as I stated 13 

previously, the last time, was one that was dated from 14 

September of 2018. 15 

Q. Okay.  And was there in fact a manual called "Vesta 16 

Holdings Handbook," created in September 2018? 17 

A. Yes. 18 

Q. Okay.  And is that the manual that you recall following 19 

or being given? 20 

A. Yes. 21 

Q. So, do you recall being told that you should follow the 22 

Vesta Advisors October 2018 manual? 23 

A. No.  What I received was the Vesta Holdings Employee 24 

Handbook. 25 
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Q. In fact, if you look at the severance letter, which was 1 

GC Exhibit 14? 2 

A. All right, it's taking a little second to load. 3 

Q. That's okay. 4 

A. Yes, I have it now. 5 

Q. Okay.  Look at Article 5, or Number 5 on that. 6 

A. Yes. 7 

Q. Which manual does that reference? 8 

A. That is referring to Vesta Holdings Employee Handbook. 9 

Q. And is that the one that you recall effective September 10 

2018? 11 

A. Yes. 12 

Q. Did anyone at the discharge meeting ever refer you to a 13 

Vesta Advisors October 2018 manual? 14 

A. No. 15 

Q. How about in the unemployment hearing? 16 

A. No. 17 

 JUDGE SORG-GRAVES:  Counselor, just so that I make sure 18 

the record is clear, I am looking through the exhibits that 19 

the court reporter -- the reporting service has and I am not 20 

seeing GC-14. 21 

 MR. BONETT:  Your Honor, GC-13 and 14 were distributed.  22 

They were on hold.  They were both severance letters that 23 

were -- Respondent objected to putting them into evidence. 24 

 JUDGE SORG-GRAVES:  Oh, they were in the rejected file. 25 
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 MR. BONETT:  Right.   1 

 JUDGE SORG-GRAVES:  Or I'm sorry, not rejected but not 2 

admitted. 3 

 MR. BONETT:  Just not admitted, right. 4 

 JUDGE SORG-GRAVES:  Okay. 5 

 MR. BONETT:  What I would like to do, because I think 6 

that it's relevant, is offer GC-14 back into evidence. 7 

 MR. GAMBURG:  What's the relevance? 8 

 MR. BONETT:  Well, he just -- at least, for the very 9 

purpose of this manual, there's no reference to a manual that 10 

you asked about, of an October 2018 manual.  There is a 11 

September 2018 manual referenced there, so -- that manual is 12 

different, so I would like this letter in evidence to show 13 

that the document -- the manual that was concerned to the 14 

Respondent was the September 2018 manual. 15 

 MR. GAMBURG:  Whoa, whoa, stop.  You pointed to 16 

paragraph 5 of GC-14, which I'm looking at, which is titled 17 

"Continuation Restricted Covenant" paragraph.  Is that what 18 

you're -- you intended to refer to?  Because I'm looking at 19 

that and there's no reference to any manual, employee 20 

handbook or anything in that paragraph. 21 

 JUDGE SORG-GRAVES:  But it does say, "Employee agreement 22 

effective September 1, 2018," right?  And so, then do we have 23 

a copy of this employee agreement? 24 

 MR. GAMBURG:  Not -- the exhibit.  And it's not an 25 
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employee handbook, it's a restrictive covenant document that 1 

talks about confidentiality and other types of covenants -- 2 

 MR. BONETT:  Let me -- maybe -- 3 

 JUDGE SORG-GRAVES:  Okay, Mr. Bonett? 4 

 MR. BONETT:  Maybe the way to do this is if you -- if I 5 

could refer back to GC Exhibit 3, which is a position 6 

statement.  And GC-3 has a manual provision attached. 7 

Q. BY MR. BONETT:  Mr. Definis, if you'll pull up GC 8 

Exhibit 3? 9 

A. Yes. 10 

Q. Can you see the attachment to that exhibit? 11 

 JUDGE SORG-GRAVES:  So, where it says 5-12? 12 

 THE WITNESS:  Yes. 13 

 MR. BONETT:  Right. 14 

Q. BY MR. BONETT:  Now, what handbook is that in?  15 

A. That is from the Vesta Holdings Employee Handbook. 16 

Q. Okay.  And is that the handbook that is effective 17 

September 2018? 18 

A. Yes. 19 

Q. Does that have anything to do with the Vesta Advisors 20 

Handbook? 21 

A. No. 22 

Q. Okay.  All right.   23 

 MR. BONETT:  Then, Your Honor, I don't need to put GC-13 24 

and 14 in.  I'll just rely on the testimony.  25 
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Q. BY MR. BONETT:  Okay, let me ask you about the use of 1 

the work computer.  Did you or other employees ever use the 2 

work computers for non-work stuff? 3 

A. Yes. 4 

Q. Can you give me some examples of employees using the 5 

work computer for non-work stuff? 6 

A. Yeah.  People would use it, they would go shopping 7 

online.  They would use YouTube all the time to listen to 8 

music.  I know that Myers watched the Tour de France for, 9 

like, a week straight on his computer linked to the TV in his 10 

office.   11 

Q. Okay.  Did anyone ever tell you or any other employee 12 

that you know that you could not use the work computer to 13 

look up personal stuff? 14 

A. No. 15 

Q. And did anyone ever give you the reason that you were 16 

discharged because you were going into personal or non-work 17 

stuff? 18 

A. No. 19 

Q. One final area.  What were your normal hours of work?  20 

If you had normal hours of work. 21 

A. I did not have normal hours.  We worked throughout the 22 

night all the time.  At the actual office, it could be 9 to 23 

4, 9 to 5, depending on the day.  A lot of times people, they 24 

would just say we're all cutting out early, everybody's 25 
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leaving at noon, or they're not going to be there, like 1 

they're shutting the office for Friday.  It was not really a 2 

set standard all the time. 3 

Q. Okay.  Did you sometimes work into the night? 4 

A. Absolutely. 5 

Q. At home or at the office, or both? 6 

A. Both.  Depending on if there was, like, a meeting at 7 

night, I'd work at the office.  But at home, we worked all 8 

the time. 9 

Q. Okay.  You testified that the last time you were asked 10 

to look at Cunningham specifically was November 4th, for a 11 

deed? 12 

A. For a specific document. 13 

Q. For a specific document, right.  Did anyone ever say 14 

after that to stop looking at Cunningham altogether? 15 

A. No. 16 

Q. And you testified before that you had -- you were pretty 17 

independent and you had, more or less, generalized 18 

instructions; is that right?  19 

A. Yes. 20 

Q. Did anyone tell you not to look in the Ideals, the 21 

Cunningham Ideals SharePoint? 22 

A. No. 23 

Q. Okay.  Was there a possibility that you could be asked 24 

for some Cunningham data as of December the 3rd? 25 
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A. Yes. 1 

 MR. GAMBURG:  Objection -- 2 

 JUDGE SORG-GRAVES:  I'm sorry, Mr. Gamburg, I couldn't 3 

hear your objection. 4 

 MR. GAMBURG:  Yeah, I have an objection.  He was asking 5 

is it possible, and I was objecting, just calling for this 6 

witness to speculate. 7 

 MR. BONETT:  Well, I could follow up and ask him why he 8 

thinks that. 9 

 JUDGE SORG-GRAVES:  Yeah, why don't you rephrase your 10 

question. 11 

Q. BY MR. BONETT:  Why, Mr. Definis, did you think there 12 

was a chance that you would be asked about Cunningham as of 13 

December 3rd? 14 

A. Because we were spoken to by both Myers and Bill Coleman 15 

about this project, basically coming back online.  And then 16 

referring to the sale of the school property and how the 17 

proceedings would be allocated and whether or not to even 18 

continue doing business with them.  And if we do continue, 19 

where to allocate those funds and -- yeah. 20 

Q. Okay.  All right.  One final question, or final area.  21 

Was there an HR department? 22 

A. No, they outsourced human resources. 23 

Q. So, do you know where you would find human resources 24 

type documents, like W-2 forms and W-4 forms and things like 25 
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that? 1 

A. They had an app called, like, Zenefits for, like, a 2 

paystub, for, like, myself, or, like, the W-2 at the end of 3 

the year.  But NFP was their outsourced human resources. 4 

Q. Were those documents on SharePoint, typically? 5 

A. No. 6 

Q. Okay.  All right.  I have no further questions then.  7 

Thank you. 8 

 JUDGE SORG-GRAVES:  Mr. Gamburg? 9 

 MR. GAMBURG:  Yes, Your Honor, just a couple questions. 10 

RECROSS-EXAMINATION 11 

Q. BY MR. GAMBURG:  Mr. Definis, you just testified that 12 

you would do a strong level of independent research with 13 

respect to projects.  Would you agree that that research was, 14 

the majority of that research was on public domains on the 15 

internet and that your skills finding information on the 16 

internet, that that encompassed the research that you -- to 17 

do? 18 

A. No, because we could go both through public documents 19 

and find them that way.  We were resourceful in that method.  20 

But even with Cunningham, my brother and myself were the ones 21 

who came across the items that they went into litigation and 22 

called a stop-work order for. 23 

Q. Mr. Definis, that document that you're referring to, 24 

that item that prompted it, that was in the public domain, 25 
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correct, that wasn't in the Company's system, correct?  1 

A. The memorandums? 2 

Q. Yes. 3 

A. I believe that they had possession of them, as well. 4 

Q. You're specifically referring to Viper, correct?  5 

A. To Black Bear Capital, yeah. 6 

Q. And the memorandum with Viper, that was between Viper 7 

and Mr. Cunningham, you found that in the public domain, 8 

outside the Company system, correct?  9 

A. There was multiple ones.  I believe that some may have 10 

been found on the public domain.  I believe that he sent some 11 

of them in to Vesta, as well. 12 

Q. But the one that you and your brother received credit 13 

for finding was in the public domain, correct?  14 

A. It was in both.  Because we went through probably like, 15 

I think it was, like, multiple memorandums, and then it got 16 

basically turned over once we reported it.  And they asked us 17 

to continue digging into his, like, finances, basically. 18 

Q. Do you agree that it wasn't in our internal system until 19 

after you found it in the public domain? 20 

A. Not necessarily.  I don't know if they had possession of 21 

it or not. 22 

Q. As far as you're aware -- well, so you just testified 23 

that you weren't aware whether the Company had possession of 24 

it themselves or not? 25 
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A. They may or may not have.  I can't speak to what people 1 

had possession of. 2 

Q. So at the time you found it, Mr. Definis, you weren't 3 

aware or not whether it was in the actual Company system at 4 

the time, correct?  5 

A. There was ones, as I said, there was ones that were on 6 

the public domain, and there was ones that I believe that 7 

they had possession of, that he sent them, as well. 8 

Q. On redirect, your counsel asked you some questions with 9 

respect to a Vesta Holdings Employee Handbook, the 2018 10 

version, and a Vesta Advisors Compliance Manual.  Do you 11 

recall those questions and answers just now on redirect? 12 

A. Yes. 13 

Q. And your testimony is that you only received the 2018 14 

Vesta Holdings document, correct?  15 

A. Yes.  That was what was conveyed as the -- for. 16 

Q. And you have still possession of Respondent Exhibit 3.  17 

If we could take a look at that, please.  If you turn to -- 18 

once you're there, let me know. 19 

A. Yes. 20 

Q. If you turn to the Bates page 10 of that exhibit, which 21 

is the last page of that exhibit, that's your acknowledgement 22 

of receipt and acceptance of the Vesta Advisors, LLC's 23 

compliance manual, correct?  24 

A. Correct.  25 
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Q. Okay. 1 

A. This was conveyed as -- 2 

Q. Mr. Definis, I'm asking questions, okay? 3 

A. Okay. 4 

Q. And you acknowledged receipt of that document on that 5 

day, May 22, 2019, correct?  6 

A. Yes. 7 

Q. And you assumed the responsibilities and obligations 8 

assigned to you under the sections of that compliance manual, 9 

correct, by signing this document?  10 

A. Yes.  What was sent to me, yes. 11 

 MR. GAMBURG:  No further questions subject to redirect, 12 

I guess. 13 

 JUDGE SORG-GRAVES:  Mr. Bonett?  14 

 MR. BONETT:  I have no questions, no.  Thank you.  Your 15 

Honor, just to clarify, is Mr. Definis now permitted to 16 

remain in the hearing? 17 

 JUDGE SORG-GRAVES:  Give me one second here. 18 

(Pause.) 19 

 I was just trying to make sure I didn't have any 20 

questions for Mr. Definis.  But I think I will leave it as it 21 

is.  I guess, Mr. Bonett, if you think that there is any 22 

reason that Mr. Definis would be called for rebuttal -- 23 

 MR. BONETT:  I don't. 24 

 JUDGE SORG-GRAVES:  Okay.  Then, yes, he would be 25 
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allowed to stay in and listen to the testimony at this point.  1 

He shouldn't discuss the testimony, but he could listen to 2 

it. 3 

 If that makes sense to you, Mr. Definis?  4 

 THE WITNESS:  Yes. 5 

 JUDGE SORG-GRAVES:  Okay.   6 

(Witness excused.) 7 

 JUDGE SORG-GRAVES:  Okay, Mr. Bonett, you're ready to 8 

call your next witness? 9 

 MR. BONETT:  Yes.  I'm going to call Nicholas Definis. 10 

 JUDGE SORG-GRAVES:  How long do you think that we need 11 

to -- that you need to get him connected in and ready to go? 12 

 MR. BONETT:  Oh, just maybe a couple of minutes, I 13 

think. 14 

 JUDGE SORG-GRAVES:  Okay.  Let's take a quick, just a 15 

very quick break and come back at -- you know, in, like, 5 16 

minutes, so 11:13, 11:15, that timeframe. 17 

 MR. BONETT:  Okay. 18 

 JUDGE SORG-GRAVES:  So that people can use facilities if 19 

they need to, and then we'll go right into the next witness, 20 

okay? 21 

 MR. BONETT:  Thank you. 22 

 JUDGE SORG-GRAVES:  Thank you. 23 

 We're off the record. 24 

(Off the record from 11:09 a.m. to 11:14 a.m.) 25 
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 JUDGE SORG-GRAVES:  Okay, let's go back on the record. 1 

 Okay, Mr. Bonett, if you would call your next witness 2 

again, for the record. 3 

 MR. BONETT:  Yes.  General Counsel calls Nicholas 4 

Definis to the witness stand.   5 

 JUDGE SORG-GRAVES:  To try to keep the record as clear 6 

as possible, when I refer to Nicholas Definis, I will 7 

probably just -- I'm not trying to be impolite and not refer 8 

to you as Mr. Definis, but that's how I referred to your 9 

brother.  So I think I'm going to refer to you as Nicholas 10 

Definis throughout the hearing, okay?  If you would raise 11 

your right hand? 12 

(Whereupon, 13 

NICHOLAS DEFINIS 14 

was called as a witness by and on behalf of the General 15 

Counsel  and, after having been duly sworn, was examined and 16 

testified as follows:) 17 

 JUDGE SORG-GRAVES:  Okay, I need to ask you some 18 

additional questions.  Is there anyone in the room with you? 19 

 THE WITNESS:  No.  Would you like me to scan -- do a 20 

scan? 21 

 JUDGE SORG-GRAVES:  You can do it very quickly, if 22 

possible. 23 

 THE WITNESS:  Sure.  I'm just in our guest room. 24 

 JUDGE SORG-GRAVES:  Okay.  And you understand during the 25 
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hearing you're not to refer to, while you're testifying, any 1 

document, text message, chat, email, or any communications 2 

from anyone else except if the attorneys or myself ask you to 3 

look at a document, okay? 4 

 THE WITNESS:  Yes. 5 

 JUDGE SORG-GRAVES:  And there is a sequestration order, 6 

and I know you stepped out of the hearing and didn't listen 7 

to testimony at the initial part of the hearing, but you have 8 

not discussed anyone's testimony? 9 

 THE WITNESS:  No. 10 

 JUDGE SORG-GRAVES:  Okay.  And you understand that that 11 

sequestration order will continue until the hearing has 12 

closed officially? 13 

 THE WITNESS:  Yes. 14 

 JUDGE SORG-GRAVES:  Okay.  Mr. Bonett, your witness. 15 

 MR. BONETT:  Thank you, Your Honor. 16 

DIRECT EXAMINATION 17 

Q. BY MR. BONETT:  Nicholas, I guess I'll also refer to you 18 

as Nicholas. 19 

A. Sure. 20 

Q. Can you give me a little bit about your background?  21 

Where did you work prior to working at Vesta? 22 

A. Sure.  So we worked -- I've been brought up in a family 23 

business, worked for my father's family business for a while.  24 

As it relates to finance, I worked in the Economics 25 
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Department at Temple University for just over a year.  And we 1 

worked on a project doing real estate development and I was 2 

an investment analyst on their team for that project.   3 

Q. Okay.  And when were you hired by Vesta? 4 

A. January 2nd, 2019. 5 

Q. Were you hired the same day as Andrew? 6 

A. Yes. 7 

Q. And is Andrew your brother? 8 

A. Yes. 9 

Q. Who's older? 10 

A. I am. 11 

Q. Okay.  Is this the first time you -- 12 

 MR. GAMBURG:  Mr. Bonett, I apologize.  My apologies. 13 

 Your Honor, we were trying to fix it at the break.  We 14 

were getting a warning that our internet connection was 15 

unstable.  This testimony is breaking in and out.  They 16 

weren't able to correct it in the break.  I'd like to see if 17 

we can take some time to try to correct that, because I'm 18 

getting parts of Mr. Definis's testimony but not the entirety 19 

of it. 20 

 JUDGE SORG-GRAVES:  Okay.  Well, let's just take a few 21 

minutes.  Mr. Gamburg, if you could -- 22 

 Let's go off the record. 23 

(Off the record from 11:19 a.m. to 11:40 a.m.) 24 

 JUDGE SORG-GRAVES:  Let's go back on the record. 25 
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 Mr. Bonett? 1 

 MR. BONETT:  Thank you. 2 

Q. BY MR. BONETT:  My last question was, I believe, which 3 

of you is older, you or Andrew? 4 

A. I am, yep, Nicholas. 5 

Q. Okay.  Is this the first time you worked together at a 6 

company? 7 

A. Outside of our father's business, yes. 8 

Q. Okay.  Now, can you describe the work you did? 9 

A. At Vesta, correct?  10 

Q. At Vesta.  I'm sorry.  Yeah. 11 

A. Sure.  Yeah.  Predominantly, investment analyst.  You 12 

know, we were diligencing (ph.) and doing market research on 13 

potential deals.  Hundreds, if not thousands, of deals would 14 

go through a preliminary pipeline.  We would sit on a deal 15 

team.  We would perform market due diligence.  We would due 16 

diligence individual companies.  We would build financial 17 

models, waterfall models.  We would be architects to the 18 

return profile of investments.  So we would basically 19 

construct models that would determine what the distributions 20 

of cash flows would be going to respective parties.  So a lot 21 

of quantitative finance in that regard.   22 

 But then there was a lot of qualitative aspects to the 23 

job, as well.  So once you acquire a company, there's ongoing 24 

management of that company.  So you look into their 25 
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operational stuff, too, and, you know --    1 

Q. Okay.  Who told you what companies to research? 2 

A. Companies to research, it would be pretty much prompted 3 

based on if there was a deal that came in and, say, it was in 4 

the biomedical industry.  So it's a very universal, like 5 

non -- so you would just go research the industry for certain 6 

things, certain factors to look into in diligencing a company 7 

within that industry.  So if we were to go look at market 8 

research, yeah. 9 

Q. Okay.  And what tools did you use to research companies?  10 

Or I'm sorry, what -- when I say companies, or industries.  11 

What tools did you use to research companies or industries? 12 

A. Sure.  So there's online databases that -- so private 13 

companies don't usually have -- there's not a ton of data on 14 

private companies online because they don't have -- they have 15 

different reporting requirements.  As far as industries are 16 

concerned, Google's always, like, your best friend.  If you 17 

can ask the right questions, you can find the right things 18 

with Google with, like, market research, understanding it 19 

that way. 20 

 But then, you know, there would be other elements in 21 

terms of, you know, just my educational background, 22 

educational materials, utilizing even things that I, like, 23 

learned in school, or materials even from school that I would 24 

use to source research online for different industries.  It 25 
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could be publications, newsletters, guidance, you know, 1 

professional articles, those types of things. 2 

Q. Okay.  And when you created models or spreadsheets or 3 

whatever, did you -- how did you share those with coworkers? 4 

A. Ranging everywhere between you would forward your 5 

document in a Teams Chat, you would bring it up and you would 6 

cast it onto a larger screen, perhaps.  You would work 7 

together just looking at your computer, your individual 8 

computer.  We actually had in our office a big flat screen 9 

computer so that other members could come into our office, 10 

sit down in a chair, and we would cast it up to that big 11 

screen to be able to go through the model together.   12 

Q. Okay.  And did you ever archive your data somewhere? 13 

A. I think maybe, like, revisions, rough drafts, or like, 14 

you know, sometimes a deal would fizzle out, you wouldn't 15 

need the model anymore.  So there would always be, like, 16 

rough drafts or things like that saved on our computers.  17 

Like not our personal computers but -- not uploaded as, like, 18 

the clean version to, like, SharePoint or something like 19 

that. 20 

Q. Where would you put those? 21 

A. Sometimes just on our -- like the desktop, like just an 22 

Excel model, so I could access it, I could click it from the 23 

desktop. 24 

Q. Okay.  And you mentioned SharePoint.  Can you describe 25 
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what SharePoint is and what was put on there? 1 

A. Sure.  So that's the central, I guess, network that 2 

employees share to store data and to collaborate on projects, 3 

investments, data relating to investments, and everything 4 

that goes into facilitate a deal transaction.  So, you know, 5 

all information regarding those types of things, yes. 6 

Q. What was your SharePoint access?  How much of SharePoint 7 

could you access? 8 

A. Whatever was required.  Any types of deals we were 9 

working on in terms of the investment portfolio.  There was 10 

Vesta Advisors.  There was Vesta VFO.  Any type of operating 11 

company or anything that related to deal transactions, those 12 

types of things.  Basically, we would have to initially be 13 

added to it, that SharePoint, by an administrator, and then 14 

be prompted when we would ask for access.  And all that was 15 

given when we were hired. 16 

Q. Okay.  And who gave you instructions on which companies 17 

to -- or which projects to work on, or which companies to 18 

research? 19 

A. Oh, so I'm sorry.  Let me get your question right.  20 

Which companies to research or basically what, like what to 21 

look into relevancy wise? 22 

Q. Yes. 23 

A. Sure.  Okay.  So we had a lot of flexibility in our role 24 

and it was always, like, under our discretion to look into 25 
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what was relevant at the time or, basically, whatever we 1 

thought would facilitate, you know, the process.  So there 2 

was never any, like -- I don't even -- that's not the right 3 

word for it, like handicap or restrictions.  It was always 4 

very much like a freelance, free-flowing environment because, 5 

based on our job roles, you've got to be able to pivot.  6 

You've got to be able to, you know, cancel one direction on a 7 

deal.  So the freedom had to have been there, and it's 8 

expected to be there based on our roles. 9 

Q. Okay.  Let me turn, then, to Cunningham specifically.  10 

Was Cunningham a project you worked on, did some research on? 11 

A. Yes. 12 

Q. Okay.  Can you describe what you would do on the 13 

Cunningham project? 14 

A. Sure.  We were introduced even first day meeting.  The 15 

Colemans, before we were even hired, they had introduced us 16 

to Cunningham, described a little bit about the background of 17 

Cunningham; that it was an oil and gas operating company, 18 

that they drilled for oil.  And then we were shown a 19 

financial model even then, before we were even hired, and we 20 

were asked to basically -- that they had struggled to 21 

basically understand how the model was calculated and they 22 

asked us to reverse, basically reverse engineer to understand 23 

how the inputs are made, how the numbers came to be in that 24 

model.  So even before that, we were working on those types 25 
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of things.   1 

 But as it relates specifically to when I was hired, it 2 

came from everything from budgeting, forecasting, project 3 

planning, looking at the agreements, looking at, reconciling 4 

what was being spent versus where the money was going to in 5 

that regard, Cunningham's assets. 6 

Q. Okay, but let me turn your attention to -- how much of 7 

your tenure did you spend looking at Cunningham?  How long of 8 

your tenure, from the time you were hired to when you left? 9 

A. So it would come in waves depending on what the status 10 

of the partnership was.  So at first, it was heavy looking 11 

into Cunningham.  It would be every day for at least a month 12 

and a half, 2 months while I was there.  Then the issue arose 13 

as to why are we spending this money but we're not getting -- 14 

basically, things aren't happening that we agreed to with the 15 

operator of the company.   16 

 So that's when it started to get a little bit like -- 17 

that was like the first stage of us looking into, well, why 18 

exactly -- how is this money being spent and what did they 19 

agree upon, and how does the company, the operator work, and 20 

understanding all those things.  That's when we kind of 21 

like -- the issue became, it became -- we became aware of the 22 

issue that was unfolding at that company. 23 

Q. Did anyone instruct you to stop looking at Cunningham at 24 

any time? 25 



313 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. No.  No.  I was going to follow up by saying I was 1 

actually -- I wasn't even instructed to look into the fact 2 

of, like, looking at the memorandums, the investment 3 

memorandums, the agreements.  Because I looked into that and 4 

that's where I was able to find that there was co-mingling 5 

happening.  So I took it upon myself, because nobody knew 6 

what was happening.  They couldn't find exactly what the 7 

problem was.  So I looked into it, you know, without, you 8 

know, any instruction.  Nobody had ever prompted me, Nick, 9 

look into this.  I took it upon myself and that's how I found 10 

it.  That's how I found that there was co-mingling and maybe 11 

a taking advantage of. 12 

Q. Okay.  Do you remember when that was? 13 

A. That was within 3 weeks of being employed there. 14 

Q. Okay, so early in your employment? 15 

A. Yes. 16 

Q. And you gave that information to who? 17 

A. I looked in Josh Coleman -- mainly, the Colemans were 18 

the first point of contact:  Justin Coleman, Josh Coleman and 19 

Jeremy Coleman. 20 

Q. Let me turn your attention to employee roles and 21 

handbooks.  Were you given an employee handbook when you 22 

started? 23 

A. Not immediately. 24 

Q. Were you later given one? 25 
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A. Yes. 1 

Q. And do you recall what company the handbook was for? 2 

A. Yes.  We were sent a PDF from Brian Gallagher, who is 3 

the head of the office administration, I think. 4 

Q. Okay. 5 

A. He sent us a PDF of the employee handbook that said, 6 

"Vesta Holdings 2018 Handbook." 7 

Q. Okay.  Do you recall being given a separate handbook 8 

called the "Vesta Advisors Compliance Manual"? 9 

A. No. 10 

Q. Do you know what that is, Vesta Advisors Compliance 11 

Manual? 12 

A. I recognize the coversheet. 13 

Q. Okay.  Do you know whether Vesta Advisors Compliance 14 

Manual applies to you, or applied to you? 15 

A. I was never made aware that it would apply to me, no. 16 

Q. All right.  Let me talk to you about pay.  Was there a 17 

time during your employment that you discussed pay with 18 

Andrew? 19 

A. Yeah. 20 

Q. Okay.  Do you recall how often you would discuss pay 21 

with Andrew? 22 

A. It would always circle back, I'd say, a couple times a 23 

month. 24 

Q. What was your pay? 25 
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A. $50,000 per year. 1 

Q. The same as Andrew? 2 

A. Yes.  Before taxes. 3 

Q. And had any of your managers or supervisors discussed 4 

with you when you might be receiving a raise in salary? 5 

A. The first indication in the agreement upon accepting 6 

employment was that the $50,000 was basically the teaser 7 

rate, I guess you would call it, that was proposed to us as a 8 

starting salary.  And I had said that, you know, that's a low 9 

base salary even for entry level for this industry, and I 10 

didn't accept the offer at first.  I proposed that after 3 11 

months, that the base salary would be adjusted based on what 12 

we had displayed that could then be benchmarked to an 13 

industry based on the roles that we were able to accomplish.   14 

 But other than that, as far as adjusting salary, bonus 15 

structure was proposed at being hired, when we were being 16 

hired, that there was a three bonus -- three aspects of the 17 

bonus, which was individual, team and company.  And then as 18 

it relates to bonus, later on the discussion was with Josh 19 

Myers in October, and then Josh Myers in December. 20 

Q. Okay.  We'll get to Josh Myers in December.  So let me 21 

ask you about your hours of work first.  What were your hours 22 

of work? 23 

A. Well, we were hired for, I think, 38.5 hours per week, 24 

but a conservative estimate always was 80 hours a week that 25 
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we were putting in. 1 

Q. Would you bring work home to research? 2 

A. Yes.  Yes. 3 

Q. All right.  Let me turn your attention to a document 4 

that's marked Respondent Exhibit 8.  I don't know if you have 5 

that.  And it's page 1. 6 

A. Sure.  Exhibit -- sorry, I'm -- 6. 7 

Q. And I'm sorry, you have exhibits, right? 8 

A. I do, yes. 9 

Q. You were -- okay.  Do you see that?  Let me know when 10 

you see it? 11 

A. I do.  I do, yeah. 12 

Q. Okay.  Respondent Exhibit 8, the first page has an 13 

email, it looks like an email from you to Andrew.  Okay.  And 14 

you see what it says there. 15 

A. Yes. 16 

Q. Do you recall this email? 17 

A. Not in that format.  And to be honest with you, I don't 18 

speak like that.  And what I know to be true is that I had 19 

sent a link, if I'm referencing anything, I had sent a link 20 

to, like, templates, industry research guidelines, basically 21 

tools that would help us, you know, conduct due diligence 22 

better.  But yeah, that, I don't recognize the wording that 23 

is stated in that, just like that.  One, personally, I don't 24 

speak like that, and two, whatever it would be, it would 25 
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include a link, and I don't think the link is included in 1 

that message.  Yeah. 2 

Q. I guess you answered my question.  My question is, do 3 

you know what -- looking at this, do you know what this is 4 

referencing? 5 

A. Yeah. 6 

Q. Do you know what it's referencing? 7 

A. What it's referencing would be me sending a link to my 8 

brother.  But I don't believe that it was -- I sent it to him 9 

and it looked like that.  Yeah.  But I sent my brother links 10 

over the weekend about, you know, industry tool sets to 11 

conduct our job better, yeah. 12 

Q. And this is sent at 2:22 a.m.? 13 

A. Yes. 14 

Q. Do you recall working around that time, at that time of 15 

night? 16 

A. Yeah, we would regularly work late into the night.   17 

Q. Did you communicate by email to each other or by chat, 18 

Teams Chat? 19 

A. My brother and I? 20 

Q. Yeah. 21 

A. Teams Chat.  If it was email, we would CC each other on 22 

stuff.  Because, usually, if it was email, we were sending 23 

something out to somebody once it was complete.  But we would 24 

communicate in the Teams Chat or just talk amongst one 25 
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another at the house. 1 

Q. All right.  So let me jump to December.  You said you 2 

talked to Josh Myers about pay. 3 

A. Yes. 4 

Q. How did that come about, you reaching out to Josh Myers? 5 

A. How did it come about?  Well, it had already been a 6 

discussion that occurred previously, in October.  It was 7 

based off of that and what was said to us, conveyed to us.  8 

And so, we were finishing up on Strata, which was a -- that 9 

we had been working on all year.  That was one aspect.  And 10 

then we actually found out that a lot of the employees were 11 

going on vacation the following weeks after, as soon as 12 

Strata was wrapping up, that Friday, I believe.  Everybody 13 

had been planning on going on multi-week vacations.   14 

Q. Okay. 15 

A. Yeah.  And so, based on the intersection of, I guess, 16 

timelines that crossed, me and Andrew are thinking to 17 

ourselves, well, in one breath someone's telling us that 18 

we're going to be talked to about our compensation, and then 19 

in the next you find out that actually that person's not 20 

going to be here, and neither will a bunch of other 21 

employees.  And then it runs right back into the holiday 22 

weeks at the end of December.  So me and Andrew are looking 23 

and talking to ourselves like, even in the week prior, and 24 

even the week prior, but we really found out, I think, the 25 



319 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Friday before our last week there that people were going on 1 

vacation and stuff like that.  So we were thinking to 2 

ourselves, well, when are we going to be able to, like, bring 3 

this up?  Because every other discussion had always been just 4 

never addressed.  When it was told to us, when we were given 5 

a timeline, it was never acted upon by those who had told us 6 

that it would. 7 

Q. Okay.  So, why did you reach out to Josh Myers at the 8 

time you did in December? 9 

A. Okay, so one of the factors was that, like how I 10 

explained, is that, like, we have a couple days to be able to 11 

be able to, like, reach out to him.  We don't want it to go 12 

overlooked and then it become April again.  We also wanted to 13 

showcase that, you know, we were able to -- we're here in the 14 

deal, we're able to complete it.  It's a good time to also 15 

show that, like, you know, look at what we were able to 16 

accomplish in that regard, because it's relevant.  It was 17 

relevant because we were closing a deal.  So we felt that 18 

that was appropriate, as well.   19 

 And then it came into we had become aware that upon 20 

Andrew seeing the document or whatnot, and then us seeing it, 21 

we realized upon -- made the inference upon looking at that 22 

that we were lied to during the year; that basically all of 23 

our -- that our salaries were the only ones that were low.  24 

And we were told when we were hired that everybody's base 25 
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salaries are so low because the bonuses are so high.  1 

Everybody's in the same position as you.   2 

 So there was a lot of things that had gone back through 3 

the year in terms of transparency, trying to get a clear 4 

response about how bonuses were calculated, how they were 5 

distributed, those types of things.  And we felt that there 6 

was a lack of transparency.  And then couple that with Josh 7 

Myers telling us, well, I'm going to be handling the job 8 

roles, the conversation structure, and the path going 9 

forward, but never get a clear date as to what.   10 

 So we see this, we realize that the timing is coming up 11 

anyway, and that's it.  I reached out, I was like, you know 12 

what, I would really like to have transparency into what the 13 

roles are going to be.  And we felt like, you know, we were 14 

misled and that it was something we wanted to address 15 

because, you know, it was just, you know, it's integral to 16 

our lives and we thought it mattered. 17 

Q. Okay, let me clarify.  When you say you saw "it," are 18 

you talking about the payroll document? 19 

A. The payroll, payroll document.  20 

Q. Who found that? 21 

A. My brother, Andrew Definis.  22 

Q. Okay.  And how did you learn about it? 23 

A. He sent me a portion or a screenshot of it like, 24 

basically like, you know, this is what -- like, this is on 25 



321 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Cunningham right now, the Cunningham SharePoint.   1 

Q. Did you share it with anyone else? 2 

A. No. 3 

Q. Did you share it with anyone besides Andrew? 4 

A. I never shared it with anybody.  It was only one 5 

direction. 6 

Q. Gotcha.  Did you save a copy to your personal hard drive 7 

or your personal drive? 8 

A. No.  To be honest with you, when I went to go even click 9 

on the link on the SharePoint, because I went to go check to 10 

see, oh, where was that, like what Andrew was referencing it 11 

to, and it was on the front page of the SharePoint.  There 12 

was no -- it was literally Cunningham Ideals front page. 13 

 JUDGE SORG-GRAVES:  Wait one second.  I think we just 14 

lost Mr. Gamburg.  15 

 THE WITNESS:  I'm sorry. 16 

 JUDGE SORG-GRAVES:  And maybe co-counsel, as well.   17 

 MR. BONETT:  Oh.   18 

 JUDGE SORG-GRAVES:  Let's go off the record until we can 19 

get them back. 20 

(Off the record from 12:05 p.m. to 12:07 p.m.) 21 

 JUDGE SORG-GRAVES:  Okay, let's go back on the record. 22 

 Mr. Bonett, I think to the extent that you could ask 23 

that question again. 24 

 MR. BONETT:  Sure.   25 
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 JUDGE SORG-GRAVES:  And just pretend like that question 1 

didn't happen and we'll start with the question again and his 2 

answer again. 3 

 MR. BONETT:  Yeah, we talked about -- he talked about 4 

how the payroll document went in one direction, from Andrew 5 

to him.  And I think I asked if he had saved it to his 6 

personal drive, and he was beginning to talk about how he 7 

tried to click on a link. 8 

 MR. GAMBURG:  I didn't hear any of that. 9 

 MR. BONETT:  All right.  Okay.   10 

Q. BY MR. BONETT:  Well, how did you receive -- or how did 11 

you see the payroll document? 12 

A. It was just a screenshot sent to me by Andrew. 13 

Q. Okay.  And did you save it anywhere on your computer? 14 

A. The screenshot? 15 

Q. Yes. 16 

A. No. 17 

Q. Were you also able to access the payroll document?  Or 18 

did you also access the payroll document? 19 

A. No.  I was able to access the data room.  You know what; 20 

when we were -- he had sent it to me, I was so caught up in 21 

work for something else that when he sent it to me, I 22 

acknowledged it.  It was about 3 o'clock in the afternoon, 23 

just about an hour before work was over.  So I am, you know, 24 

juggling a couple different things I'm working on.  He sent 25 
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it to me and I didn't spend too much effort other than 1 

saying, oh, where was that?   2 

 And then I went to the SharePoint, saw that it -- he 3 

referenced to it was on the Cunningham Ideals file.  And then 4 

I kind of like haphazardly tried to click that file, meaning 5 

like gave it some attention.  And it didn't open for me, so I 6 

kind of just like, you know, disregarded, like, you know, 7 

pursuing clicking on it further and stuff like that.  I was 8 

like -- I got the message across that Andrew had sent, and 9 

then I was kind of like off to doing my own thing. 10 

Q. What kind of -- what were you working on at the time, if 11 

you recall? 12 

A. I was making sure that, basically, the numbers in the 13 

model were correct for Strata and that the presentation had 14 

the right, basically, terms and details.  So I was going 15 

through it with a fine-tooth comb because we were asked to 16 

present.  You know, we were going to wrap that up as a 17 

presentation.  And, you know, I had worked on it all year, so 18 

I understood a lot of the details and I just wanted to make 19 

sure that it was, you know, presented correctly and 20 

accurately.  So I was doing those things.  And you're under 21 

the gun, you kind of pressure to make sure it's correct and 22 

to get it out the door.  So that's why I was kind of like, 23 

you know -- 24 

Q. Had you also been looking in the Cunningham Ideals 25 
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files? 1 

A. Not at the time.  I was aware that we were supposed to 2 

look into it, but me and Andrew were always shifting kind of 3 

responsibilities; you pick up one area if I'm working on the 4 

next.  There was never like a -- you know, it was like, you 5 

know, attack this area and I'll attack this area, basically 6 

like, you know, get things done, in order to get things done. 7 

Q. Gotcha. 8 

A. Yeah. 9 

Q. Were you aware that there were ZIP files in the 10 

Cunningham Ideals SharePoint that had employees' names on 11 

them? 12 

A. You know what?  Was I?  Yeah.  Yeah, because Andrew had 13 

explained to me that there were.  Yeah. 14 

Q. Before he told you that? 15 

A. No. 16 

Q. All right.  So you had mentioned earlier that finding 17 

this was what prompted you to contact, one of the reasons why 18 

you contacted Josh Myers? 19 

A. It was a psychological factor.  And then it was -- you 20 

know what; it funneled into a multitude of factors.  However, 21 

I felt that I was misled.  And for those purposes, I reached 22 

out because I wanted some clarity for the year going forward.  23 

We just wanted -- because it's a stressful environment and 24 

you want to be able to have those things, you know, spelled 25 
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out in place before we go and spend 80, 90 hours a week 1 

working, and then having no kind of like reassurance or 2 

clarity into your own compensation, you know.   3 

 So I felt that needed to be addressed.  And I think that 4 

it was also long due for that discussion.  Because it had 5 

already been promised that we would be discussing it, and 6 

then it intersected with the same timelines as to when we 7 

would be discussing it.  So I thought it was appropriate, 8 

yeah. 9 

Q. Okay.  Did anyone investigate how you found that payroll 10 

document, or how Andrew found it, between the time he found 11 

it and the discharge meeting? 12 

A. I was never made aware -- 13 

 MR. GAMBURG:  Objection as to foundation, knowledge. 14 

 MR. BONETT:  Okay, let me first -- 15 

Q. BY MR. BONETT:  Do you recall the date that Andrew found 16 

that document? 17 

A. Yes, December 3rd. 18 

Q. Okay.  And when were you discharged? 19 

A. December 6th. 20 

Q. And were you discharged by a meeting?  Was there a 21 

meeting, a discharge meeting? 22 

A. Yes. 23 

Q. Okay.  All right.  So in between December 3rd and 24 

December 6th, did anyone interview you about what happened? 25 
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A. No, other than the initial of Josh Myers coming into our 1 

office, asking about what we had found and what, like, 2 

prompted us to reach out to him.  That was it.  So, you know, 3 

he had just first learned of what we found when he came into 4 

our office.  He didn't tell us he was going to.  He didn't 5 

tell us or schedule a meeting or anything, he literally just 6 

came into our office asking about it, yeah. 7 

Q. Do you know why you were discharged? 8 

A. The reason that was given to us? 9 

Q. Yes. 10 

A. Breach of trust. 11 

Q. And when was that reason given to you? 12 

A. At the discharge.  At the termination. 13 

Q. Okay.  Can you elaborate?  Who said what and what was 14 

said? 15 

A. Sure.  It was around 10:30, late morning.  We were asked 16 

to be brought upstairs, Josh Myers, and it was us.  We came 17 

up into one of the boardrooms and it was just Josh Myers 18 

inside.  Or Josh Myers was on the left side, Sagar was on the 19 

right.  They were sitting at the center of this investment 20 

table, or, you know, conference, boardroom table.   21 

 And we were asked to sit down, and then we were told 22 

that -- they opened with like, Nick and Andrew, what you have 23 

done has caused us to believe -- or caused us to no longer 24 

trust you, which calls for your immediate termination.  You 25 
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have two options; you either willingly resign or a breach of 1 

trust will be placed on your permanent record.  That was 2 

initially what was said to us, yeah. 3 

Q. And was that Josh Myers speaking? 4 

A. Yeah. 5 

 JUDGE SORG-GRAVES:  I'm sorry, who was the other 6 

individual you said was in the room? 7 

 THE WITNESS:  Sagar Dalal, their associate general 8 

counsel. 9 

 JUDGE SORG-GRAVES:  Okay, thank you. 10 

Q. BY MR. BONETT:  Would that be S-a-g-a-r, Sagar? 11 

A. S-a-g-a-r, yes. 12 

Q. Okay.  So, did Josh Myers say anything about you 13 

violating a company policy? 14 

A. No. 15 

Q. Did -- 16 

A. I'm sorry.  No, because when were asked -- like we 17 

asked -- a breach of trust, I said, I don't -- we said, I 18 

don't understand, what did we do?  What, for seeing a 19 

document that was uploaded to SharePoint?  And then I 20 

believe -- we were both, me and Andrew were both talking, 21 

kind of confused to the situation.  We're like, downloading 22 

it?  He's like, it's not that you accessed it, and it's not 23 

that you downloaded it, it's what you were going to do with 24 

the document.  And so, that prompted me to say, well -- I'm 25 
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sorry. 1 

Q. Go ahead.  I was going to say did you respond to that. 2 

A. Yes.  I said, well, what were we going to do with it?  3 

And so, he said, you know what you were going to do, you 4 

know.  And I was kind of like taken back.  I said, no, I 5 

don't know what we were going to do.  What were we going to 6 

do with it?  And he says, oh no, you know what you were going 7 

to do with it.  And it kind of like -- it was kind of like 8 

real awkward because it shifted back and forth to that for, 9 

like, 5 seconds.   10 

 And then that's when Sagar interjected and said, you 11 

were going to use it to leverage in a negotiation to profit 12 

off the Company.  And then I was like, I was taken back.  I 13 

was like, no, we were not.  And then that's when they said, 14 

this isn't up for discussion, the decision is final.  And 15 

then, you know, that's how that was, that's how it was all, 16 

you know, unraveled. 17 

Q. Let me talk a little further about that.  What was your 18 

reaction to the discharge, to being discharged? 19 

A. Let me just -- sorry, I need to get your window back up. 20 

 I see you.  Okay, gotcha.  My reaction to the discharge 21 

was I noticed that my brother was being overwhelmed, because 22 

he was kind of in shock.  And Andrew was like, I still don't 23 

understand what we did.  You know, he was upset, and I told 24 

Andrew, Andrew, you know what this is about, you know what 25 
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this is about.  Like, you know what this is, Andrew.  Like, 1 

basically, you know -- 2 

Q. What did you mean by that? 3 

A. Well, that the reason -- let me explain it this way:  4 

For lack of a better word, they exploited that opportunity to 5 

apply a rule in order to basically -- because we spoke up 6 

about our wages, they were trying to, like, say that we did 7 

something, you know, extremely egregious to basically, you 8 

know -- we were conspired against; that what we did wasn't 9 

wrong at all, it was never a reason given that it was wrong, 10 

that basically they used that as their reason to try and 11 

justify because we brought up all the -- wanting to talk 12 

about our compensation. 13 

Q. Did anyone in the meeting, Sagar or Josh Myers, say, 14 

accuse you of unzipping personal files? 15 

A. No. 16 

Q. Did anyone accuse you of looking at personal information 17 

of employees? 18 

A. No. 19 

Q. Was the Vesta Advisors manual brought to your attention 20 

at that point? 21 

A. No. 22 

Q. And turning your attention, then, to the unemployment, 23 

you filed for unemployment, right? 24 

A. Yeah. 25 
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Q. And you had a hearing? 1 

A. I did. 2 

Q. And there was sworn testimony at that hearing? 3 

A. Yes, sir.  4 

Q. And who represented the Company at that meeting -- at 5 

the hearing? 6 

A. Josh Myers. 7 

Q. Was Sagar Dalal also present? 8 

A. Yeah, he was employer representative/general counsel, or 9 

associate general counsel.  That's how he presented himself. 10 

Q. Okay.  And did you both have separate hearings, you and 11 

Andrew? 12 

A. Yes. 13 

Q. At the unemployment hearing, did anyone ever testify 14 

that you were fired because you unzipped personal files? 15 

 MR. GAMBURG:  Objection.  Now, you've already admitted 16 

the transcripts into evidence and you're now going to ask a 17 

witness about transcripts and testimony that was already 18 

admitted for him to characterize the testimony at this point? 19 

 MR. BONETT:  I'm asking specifically if he recalls that 20 

being brought up, that's all.   21 

 MR. GAMBURG:  I'm not sure -- 22 

 JUDGE SORG-GRAVES:  Yes, Mr. -- 23 

 MR. GAMBURG:  -- if he can even recall at this point -- 24 

you've already asked to have admitted and it has been 25 
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admitted, over objection, the unemployment trial transcripts. 1 

 JUDGE SORG-GRAVES:  Now, Mr. Bonett, I don't -- I guess 2 

the argument is the transcript, if it's sworn testimony, is 3 

more reliable than an individual's memory.  It's either there 4 

or it's not there, I guess.   5 

 MR. BONETT:  Okay. 6 

 JUDGE SORG-GRAVES:  I think maybe you're trying to 7 

solicit a negative, but it's either there or not there. 8 

 MR. BONETT:  All right, I'll move on, Your Honor.   9 

Q. BY MR. BONETT:  Nicholas, do you know who Bill Coleman 10 

is? 11 

A. Yes. 12 

Q. Who is Bill Coleman? 13 

A. He's the CFO of Vesta and the father of the Coleman 14 

boys, Josh, Justin and Jeremy. 15 

Q. Did he interact with you on the day after Andrew found 16 

the payroll document? 17 

A. Not the day after, the day before we were terminated, 18 

the afternoon, right around dinnertime, before we were 19 

terminated.  Before that morning. 20 

Q. Okay.  Can you talk about your interaction with Bill 21 

Coleman that day? 22 

A. He was working on, I think he was working on, like, 23 

electrical inside the building with somebody and he was 24 

pushing boxes across the floor.  And me and Andrew were going 25 
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to get some food and I said, Bill, do you want anything?  He 1 

said, oh, where are you going, what are you getting?  And I 2 

said, well, what do you want?  Do you want McDonald's or 3 

something like that?  He's like, yeah, go and get me a 4 

sandwich or something, and he gave us 20 bucks.  He's like, 5 

go buy yourselves it, too.  And that's the last interaction I 6 

ever had with Bill. 7 

Q. Did he say anything about what occurred with the payroll 8 

document? 9 

A. No. 10 

Q. Did he give you any idea you were going to be fired? 11 

A. No.  He was just completely normal, yeah. 12 

Q. At some point did Bill Coleman, or anyone else, tell you 13 

that if you told the Company you found the document, you 14 

would not have been in trouble? 15 

A. No, only, that was only stated in the response when they 16 

were giving telephonic testimony.  That was the only time 17 

that I learned of that. 18 

Q. Where did you see that? 19 

A. In the file.  I'm sorry, the file that was submitted by 20 

the Employer at the unemployment compensation hearing office, 21 

before you go into the appeals hearing room, you get a 22 

response for those who did not attend.  And in that, there 23 

was his response, because he was interviewed telephonically.  24 

And in his response, he said that, yeah. 25 
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Q. So I'm sorry, you were given this through what, 1 

exchanging documents at the unemployment hearing? 2 

A. No, I think when each party arrives at the office there, 3 

they're given like a file that each party, prior to attending 4 

the hearing, submitted, like, their responses, their appeals 5 

response, things like that.  So it's just like this, like, 6 

conjoined file that once you get there, you can look at it 7 

before you go into the hearing or something like that, is 8 

what I recall. 9 

Q. Okay. 10 

 MR. GAMBURG:  Your Honor, at this point -- I was just 11 

trying to figure out where this was going.  I'm going to 12 

object to that whole line of testimony with respect to what 13 

has now been described as a written statement by Bill Coleman 14 

to unemployment comp.  I believe it's referring to the 15 

statement that was previously attempted to be introduced but 16 

was rejected because we didn't know the foundation and the 17 

circumstances of how that document was created.  If 18 

Mr. Bonett is referring to another document, you know, so be 19 

it, but I believe he's referring to the same document, and 20 

this witness is not -- doesn't have personal knowledge to be 21 

able to set any foundation whatsoever with respect to what 22 

was provided in that document from Mr. Coleman. 23 

 MR. BONETT:  Well, he's testifying that he saw a 24 

document as part of the unemployment packet.  It is, yes, 25 
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you're correct that it is referencing GC-11 and 12, which are 1 

documents that I submit were sent to the unemployment office 2 

through Respondent.  But he's testifying that he saw these 3 

documents. 4 

 JUDGE SORG-GRAVES:  Okay -- 5 

 MR. GAMBURG:  He's testifying that there were sent to 6 

unemployment.  He doesn't even know that they were sent or 7 

not.  I mean, the document itself says, "Oral Interview, 8 

Internal Purposes Only," and already he's incorrect in terms 9 

of the origin of the document based on the face of the 10 

document itself. 11 

 JUDGE SORG-GRAVES:  Excuse me.  I have to agree with 12 

Mr. Gamburg based upon, you know, what the witness is saying, 13 

that I don't know that he understands the origin of the 14 

document.  He's referencing a document that he says he saw, 15 

but who authored that document is still unclear in the 16 

record.  I assume, Mr. Bonett, you subpoenaed documents from 17 

the Respondent, and there's been no indication that this 18 

document that you've tried to introduce and now are 19 

questioning this witness about, that we know the origin of it 20 

in the sense of who created it.  I just don't find it as 21 

reliable.   22 

 At this point, it's hearsay testimony.  Now, if, 23 

Mr. Bonett, if you would tell me that you subpoenaed 24 

documents from Respondent and you got this document as a -- 25 
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you know, in response to that subpoena, then I might have a 1 

different view of what the document is, or the reliability of 2 

it.  But at this point, it appears to be, at best, somebody's 3 

documentation of what may have been directly said.  But I 4 

don't know if it's directly word-for-word. 5 

 MR. BONETT:  Right. 6 

 JUDGE SORG-GRAVES:  And neither does Mr. Definis.   7 

 MR. BONETT:  Okay. 8 

 JUDGE SORG-GRAVES:  Okay?  So I'm going to sustain the 9 

objection about his testimony concerning, you know, any 10 

particular manager, supervisor or official of Respondent 11 

specifically said what he saw on that document, because he 12 

doesn't know that. 13 

 MR. BONETT:  Well, let me -- I'm going to object because 14 

one thing I wanted to raise is I was given documents as part 15 

of -- in response to the subpoena.  Much of it -- there's a 16 

large swath of stuff that's redacted.  I'll look at my 17 

subpoena to see if -- I thought I did submit -- or ask for 18 

unemployment responses.  But I'll look at that.  I don't have 19 

it in front of me. 20 

 JUDGE SORG-GRAVES:  Okay. 21 

 MR. BONETT:  All right, let me -- 22 

Q. BY MR. BONETT:  Nicholas, I just have a few more 23 

questions.  Okay.  In terms of SharePoint, was it common for 24 

employees to find -- or let's talk about your experience.  25 
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Was it common for you to find information on SharePoint that 1 

could be useful for a presentation? 2 

A. Useful for a presentation, I'm sorry, and -- 3 

Q. When you had to present on your research to management 4 

about different projects. 5 

A. I mean, yeah, I relied on whatever the information that 6 

was submitted into a respective SharePoint.  We rely on the 7 

fact that it's related to the work that's in the SharePoint, 8 

you know.  So, yeah, whenever I access SharePoint is, you 9 

know, related to my job duties, to be able to do things, 10 

so --   11 

Q. Okay. 12 

A. So, yeah, it was routine for me to -- an integral part 13 

of my job role, to access SharePoint and the data rooms that 14 

I was given authorization to, yes. 15 

Q. All right.  And just to wrap this up, did anyone accuse 16 

you or Andrew of accessing data that you should not have been 17 

accessing? 18 

A. No, because it was -- we asked that question at the 19 

termination hearing.  We asked was that the issue.  We didn't 20 

understand it.  And no, access was not the issue, it was what 21 

you were going to do with it. 22 

Q. And who said that? 23 

A. Josh Myers.  So we were told no, access -- it wasn't 24 

that you saw it, it wasn't that you downloaded it, it was 25 
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what you were going to do with it.  And that's what was said, 1 

yeah. 2 

Q. All right.  Did you succeed in receiving unemployment? 3 

A. Yes.  For the appeals hearing, I was made eligible 4 

because the referee decided in my favor.  I'm speaking -- and 5 

my brother's favor, but that no misconduct was found on our 6 

part.  And so, I was eligible to receive unemployment.  When 7 

I went to go apply for it, however, that's when the pandemic 8 

was occurring, and so everybody was scrambling to file for 9 

unemployment and stuff like that.  So I -- 10 

 MR. GAMBURG:  Your Honor, if I may -- I'm sorry to cut 11 

Mr. Definis off, but again, whether he received or didn't 12 

receive unemployment comp, I'm not sure of the relevance 13 

here, so I would object. 14 

 JUDGE SORG-GRAVES:  Mr. Bonett, relevance? 15 

 MR. BONETT:  Just wrapping up.  I mean, we have an 16 

unemployment transcript in the record.  I just want to wrap 17 

up and tie up the loose end whether or not he received 18 

unemployment, eventually. 19 

 MR. GAMBURG:  I don't believe he's introduced those 20 

exhibits that have been admitted for the purpose of 21 

establishing -- I thought those were admitted for purposes of 22 

testimony, and prior sworn statements by individuals.  I 23 

don't believe -- and if it was admitted and is going to be, 24 

attempt to be used for, you know, as a basis for whether 25 
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these individuals did something wrong or didn't do something 1 

wrong, I would object on that basis.  I thought it was being 2 

admitted for the limited purpose of -- 3 

 MR. BONETT:  Just tying up the loose end. 4 

 JUDGE SORG-GRAVES:  Okay, I'm going to agree with 5 

Mr. Gamburg that it's not relevant what an unemployment 6 

hearing, you know, result is.  That could be -- the Charging 7 

Parties could be denied unemployment and still there could be 8 

a finding that there was a violation of the Act, and vice-9 

versa.  So I don't find it relevant and I'll sustain the 10 

objection. 11 

 MR. BONETT:  Okay.  All right.  I have no further 12 

questions then. 13 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg? 14 

 MR. GAMBURG:  Yes, I do have questions for cross-15 

examination.  I would ask for the affidavits at this time. 16 

 JUDGE SORG-GRAVES:  Mr. Bonett, do we have an affidavit 17 

for Nicholas? 18 

 MR. BONETT:  I have one affidavit, and let me see how 19 

many pages it is. 20 

 It looks like nine pages, and I can send it to 21 

Mr. Gamburg and Mr. Perryman.   22 

 MR. GAMBURG:  Thank you.   23 

 Your Honor, while we're doing this, did you have any 24 

thoughts on -- we're going to take time to review this, but 25 
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also for lunch break, just so I can plan accordingly? 1 

 JUDGE SORG-GRAVES:  Yes.  So, what I'd like to get 2 

accomplished here is time for you to review the affidavit, 3 

you know, a reasonable amount of time for you to prepare for 4 

your cross, and time for, you know, a short lunch break in 5 

there.  So, knowing that you and Mr. Perryman most likely 6 

have the most to do, give me an estimate on how much time you 7 

think you need to accomplish those tasks? 8 

 MR. GAMBURG:  I would say certainly by 1:30, and 9 

possibly by 1:15, 1:20. 10 

 JUDGE SORG-GRAVES:  Let's come back at 1:20.  And if you 11 

need to ask for 5 minutes at that point, I'll probably grant 12 

it.  But let's try to be back at 1:20. 13 

 MR. BONETT:  Okay. 14 

 MR. GAMBURG:  Okay. 15 

 JUDGE SORG-GRAVES:  Okay? 16 

 MR. BONETT:  Thank you. 17 

 JUDGE SORG-GRAVES:  Okay, let's go off the record until 18 

1:20.  Thank you. 19 

(Whereupon, at 12:35 p.m., a lunch recess was taken.) 20 

 21 

  22 

 23 

 24 

 25 

26 
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A F T E R N O O N  S E S S I O N 1 

(Time Noted:  1:22 p.m.) 2 

 JUDGE SORG-GRAVES:  Okay, let's go back on the record. 3 

 Okay, Mr. Gamburg, your witness. 4 

 MR. GAMBURG:  Thank you, you know. 5 

CROSS-EXAMINATION 6 

Q. BY MR. GAMBURG:  Good afternoon, Mr. Definis.   7 

A. Good afternoon. 8 

Q. Was Vesta VFO your last employer? 9 

A. Yes. 10 

Q. And what was your last position with that entity? 11 

A. Investment analyst. 12 

Q. Did you have a position with that company prior to that 13 

position or was that your position for the entirety of your 14 

employment with that entity? 15 

A. So it was presented as analyst, yeah. 16 

Q. Immediately prior to your employment with Vesta, where 17 

were you employed? 18 

A. I was working on a project through the Economics 19 

Department at Temple University. 20 

Q. Were you still a student with Temple? 21 

A. Half the time I was, and then I graduated and stayed on 22 

for the project. 23 

Q. And was that a paid position with the university? 24 

A. No, it was not. 25 
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Q. Was that a project that was associated with obtaining 1 

some form of degree with the university? 2 

A. No, no, it wasn't as part of, like, a cohort or an MBA 3 

or nothing like that. 4 

Q. Other than the work that you did for Temple University, 5 

any other work in the financial services industry prior to 6 

Vesta? 7 

A. No financial institutions, just family business stuff. 8 

Q. And you and your brother at some point during your -- 9 

probably on and off during your lives worked for your 10 

father's business; is that correct?  11 

A. Yes, sir.  12 

Q. Do you recall receiving -- when you applied with Vesta, 13 

do you recall interviewing with anyone from the Company? 14 

A. We received a -- when applying for Vesta, we received a 15 

phone -- an email first, and then a phone call. 16 

Q. Okay.  And were those from the same person? 17 

A. Yes. 18 

Q. Justin Coleman? 19 

A. Yes. 20 

Q. Okay.  And did you -- following the phone call with 21 

Mr. Justin Coleman -- I'd rather use first names, it could 22 

get confusing -- did you have an in-person interview with 23 

Justin? 24 

A. Yes, twice. 25 
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Q. And other than you and Justin, was anyone else part of 1 

that interview with you and Justin? 2 

A. The first in-person interview was with Jeremy, as well.  3 

And then the second was with all members of -- mostly all 4 

members of Vesta. 5 

Q. And at some point you received an offer, right? 6 

A. Yes. 7 

Q. Did you receive that offer letter after those meetings 8 

that you just referred to? 9 

A. I recall receiving two offer letters, one that's not in 10 

the exhibit.  But yes, I do.  To answer your question, yes. 11 

Q. Okay.  If you can turn to Respondent Exhibit 1?  Tell me 12 

when you're there. 13 

A. Yes. 14 

Q. Okay.  If you turn to page 2 of that exhibit, do you 15 

recognize this document as the offer letter from Vesta to 16 

you, dated January 2, 2019? 17 

A. Yes, I do. 18 

Q. You referenced another letter.  Do you know whether that 19 

other letter was before or after this document? 20 

A. I believe it was after.  I recall it being after, yes. 21 

Q. And what do you recall of that document? 22 

A. It stated our hourly rate, the number of hours worked 23 

per week, and then it, at the bottom left, double-spaced, it 24 

showed the bonus, like what the bonus was comprised of.  And 25 
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it had a line for our signature. 1 

Q. Do you still have a copy of that document? 2 

A. I do not.  I have gone feverishly looking for it.  I 3 

believe my mom threw the stupid thing out, to be honest with 4 

you.  Early in the year, too.  Early in the year, while 5 

employed. 6 

Q. You still live at home with your parents? 7 

A. I do. 8 

Q. So that can occasionally happen if you're living in your 9 

parents' homes then, huh? 10 

A. Yep, it gets absorbed or something. 11 

Q. All right.  If you're able to find that document -- 12 

well, let me ask you this:  Prior to this proceeding 13 

commencing about a month ago, you received a subpoena duces 14 

tecum for documents, correct?  Do you recall that? 15 

A. Yes. 16 

Q. And so, what I would say is if you are able to find that 17 

document, if you could -- since it would be responsive to 18 

that subpoena, if you could produce that, that would be 19 

helpful.   20 

 MR. GAMBURG:  I will represent on the record that the 21 

Company, we are not aware of this other document that's being 22 

referenced. 23 

Q. BY MR. GAMBURG:  Okay.  According to this letter, you 24 

were estimated to start your employment on January 7, 2019.  25 
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Do you agree that that was the date you started your 1 

employment with the Company? 2 

A. I recall that being the date, yes. 3 

Q. And upon commencing your employment, your immediate 4 

supervisor was Justin Coleman, right? 5 

A. Yes, he was. 6 

Q. And did Justin Coleman, during the early stages of your 7 

employment with the Company, was he responsible for providing 8 

you tasks and projects to work on? 9 

A. Yeah, he included some members to kind of like give 10 

their input on things like that, but he would be showing up.  11 

So he would give a broad -- cast a wide view of the Company.  12 

That was originally what was like -- you know, he was 13 

explaining. 14 

Q. Would you agree, though, that while you were working for 15 

Justin Coleman, your tasks mainly dealt with accounting and 16 

finance-related projects that Mr. Coleman himself had wanted 17 

you to work on? 18 

A. Finance, yes.  Accounting as it relates to making 19 

financial decisions, yes, but not company accounting, yeah. 20 

Q. And then at some point in early spring, March 2019, do 21 

you recall then starting doing work for Josh Myers more 22 

directly? 23 

A. Yes. 24 

Q. And then at some point were you transitioned to where 25 
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Mr. Myers became your immediate supervisor?  1 

A. Yes. 2 

Q. Do you recall when that was, officially? 3 

A. April to May of 2019. 4 

Q. And at that time, was it your understanding that you 5 

were part of the investment team, reporting to Mr. Myers? 6 

A. So I think it was a, I believe it was a retroactive -- 7 

how do you say it -- appointment.  We had already been 8 

working on those things, and I think he made it official that 9 

I would now be reporting to him.  But we had been working 10 

with the investment team, on investment deals since our 11 

inception there. 12 

Q. Was it your understanding that Mr. Myers oversaw the 13 

investment team for Vesta? 14 

A. Yes.  And I believed, I felt in the beginning Josh 15 

Coleman, as well.  That was just my -- those two kind of 16 

worked in tandem with one another.  But Josh Myers was the 17 

one who I knew had institutional experience and was like 18 

their go-to or their guy, kind of, for that type of stuff.  19 

So that was my loose interpretation. 20 

Q. Did you understand that Josh Coleman was the owner to 21 

whom Josh Myers reported to? 22 

A. Yes.  Yes. 23 

Q. Did you understand that Vesta was Josh Coleman's 24 

company? 25 



346 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes. 1 

Q. Did you understand that Jeremy and Justin, his brothers, 2 

worked for Josh? 3 

A. Yes. 4 

Q. And to the extent the father, Bill Coleman, performed 5 

anything for the Company, did you understand that Bill 6 

Coleman, in that capacity, was working for Josh? 7 

A. Yes.  I knew that Vesta was owned by Josh and he was  8 

-- Bill was the CFO. 9 

Q. The investment team, other than you and your brother, 10 

who else was directly reporting to Mr. Myers as part of the 11 

investment team? 12 

A. So the chain of command shifted throughout the year.  At 13 

the end of the year, you're exactly right, it was directly 14 

reported to Myers.  Earlier in the year, there was more 15 

involvement with the Colemans', and so the tasks and the 16 

chain of command was more evenly spread out and it was more 17 

collaborative.  So it wasn't just even a Coleman brother or 18 

boy reporting to Myers in that regard, it was flat, like a 19 

flat-floor policy, kind of. 20 

Q. Let me ask it differently.  From the time that you 21 

started directly reporting to Mr. Myers officially, would you 22 

be able to say who was part of that investment group from 23 

that point forward, reporting to Mr. Myers, as well? 24 

A. Yes.   25 
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Q. And who would those people be? 1 

A. So from that time, Gregg and Jeremiah weren't hired yet.  2 

So it was more of, I would call it less formal reporting to 3 

and saying like, hey -- like relying upon Josh Myers to make 4 

the decision that they kind of like give input to.  So, if we 5 

call that reporting to, that's the best association I can 6 

call reporting to.  Because they kind of relied on Myers, his 7 

industry knowledge, professional knowledge.  Josh Coleman 8 

would have -- give him a set of facts, his input, ask for his 9 

feedback on it, and collaborate.  So that's the extent I 10 

would kind of look at as him kind of relying on and reporting 11 

to. 12 

Q. At some point -- you mentioned a Gregg.  Was that Gregg 13 

Mallinder? 14 

A. Yes, sir.  15 

Q. And at some point did Gregg Mallinder start reporting to 16 

Mr. Myers? 17 

A. I remember a distinct moment when Josh Myers messaged us 18 

in the Teams chatroom and said Josh -- I mean, Gregg will now 19 

be directly reporting under me.  So, officially, that's the 20 

date I recall.  Because he said, Gregg will now be under me, 21 

supervised by me.  I think that was in October.  I believe it 22 

was in October.  And before that, it was still this, like, 23 

free-flowing kind of like environment, with no distinct roles 24 

carved out. 25 



348 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Q. Thank you.  But when he messaged you that Gregg was 1 

going to be underneath him, as part of that same message did 2 

he advise you that you would be reporting to Gregg as a layer 3 

between you and Mr. Myers? 4 

A. -- sir. 5 

 JUDGE SORG-GRAVES:  I'm sorry, what was your answer? 6 

 THE WITNESS:  No.  No, he didn't indicate that I would 7 

be reporting to Gregg.  Let me rephrase that.  That he would 8 

be, act as a communication channel, but not to report 9 

directly to him.  Because I would still report directly to 10 

Myers, as well, and it wasn't like Josh Myers was like, well, 11 

you were supposed to report to Gregg.  But Gregg did fulfill, 12 

at times, like communication, transfer communication, but it 13 

wasn't like a one-way-track structured kind of carveout.   14 

Q. BY MR. GAMBURG:  Second try.  So, was it your 15 

understanding that you reported to Gregg but you also had -- 16 

if you needed to go directly to Mr. Myers, you could go to 17 

Mr. Myers directly, as well? 18 

A. Yes, there was two channels for sure, yes. 19 

Q. You also mentioned the name Jeremiah.  Is that Jeremiah 20 

Lapp? 21 

A. Yes, sir.  22 

Q. And would you be able to approximate when Mr. Lapp 23 

started reporting to Mr. Myers as part of that investment 24 

team? 25 
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A. Yes.  It was -- because we had brought it up.  We were 1 

wondering why Jeremiah had been -- had transitioned to that 2 

role.  We understood it to be that he was a trader, hired as 3 

a trader.  The account that he was managing, I think one of 4 

the clients had moved into, like, a JPMorgan, Goldman Sachs, 5 

one of those institutions.  So his role of trader was no 6 

longer, I guess, needed, so they transferred him to the 7 

investment team in or around August.  Late July/August, I 8 

think that's when they first introduce Jeremiah as he's going 9 

to be, like, sitting in with you guys, learning. 10 

Q. Was there also an individual named Seth Morton? 11 

A. I'm sorry, can you repeat that? 12 

Q. I'm sorry if I broke up.  Was there also another 13 

individual under Josh Myers named Seth Morton? 14 

A. Yes. 15 

Q. And was it your understanding he was part of the 16 

investment team, as well? 17 

A. Yes. 18 

Q. Earlier, you testified about a number of different 19 

discussions about compensation.  I'm going to try to go 20 

through it chronologically, if we can, okay?   21 

A. Okay. 22 

Q. After you commenced your employment in January 2019, 23 

what is the first time that you recall having a conversation 24 

with either Justin Coleman or Josh Myers about compensation? 25 
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 MR. BONETT:  Your Honor, I'm going to object because I 1 

believe we're going beyond the scope of direct.  I mean, the 2 

direct was rather brief and I think even some of the prior 3 

questions may have been beyond the scope.  But I just don't 4 

want to go too far beyond the scope of direct, so I'm going 5 

to object. 6 

 JUDGE SORG-GRAVES:  I know that on direct we didn't go 7 

into these conversations in depth, but there was questions 8 

about the fact that they did occur, so I'm going to allow 9 

Mr. Gamburg to ask questions about it. 10 

 MR. GAMBURG:  Thank you, Judge. 11 

Q. BY MR. GAMBURG:  Do you recall the question, 12 

Mr. Definis? 13 

A. My first recollection was upon my talking about what we 14 

would set up to agree to.  Because remember, I had said 15 

that -- I explained the situation in direct about how Justin 16 

Coleman agreed after 3 months that the compensation would be 17 

adjusted given a set of criteria that would be used, like our 18 

job performance, used to determine -- to benchmark it to the 19 

industry.  So that was the first.  He stated at 3 months -- 20 

he actually approached us first.  Yes? 21 

Q. Just for the record, when you say "he," are you talking 22 

about Justin Coleman approached you? 23 

A. Yes, sir.  24 

Q. Okay.  Would you agree that he approached you sometime 25 
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early March 2019? 1 

A. Yes, sir.  2 

Q. And real briefly, what do you recall from that 3 

conversation with Justin Coleman about compensation in early 4 

March 2019? 5 

A. I recall him coming -- me and Andrew shared this real 6 

small office at the time.  He came in, closed the door.  He 7 

said, hey guys, I know that I -- what's it called?  That we 8 

were supposed to, like, handle this, this compensation 9 

discussion, but we're really busy right now and that if you 10 

can just bear with me while these, you know, as these deals 11 

kind of like slow down.  Or if business could slow down, then 12 

we'll have our discussion and I'll make sure that, like, you 13 

know, that it's executed or fulfilled.  That was what was 14 

conveyed, I know that we were supposed to have this.   15 

 I want to make sure that I recall exactly what was said, 16 

or to the best of my ability, in that he reassured or 17 

confirmed that, you know, that, like, you guys are blowing 18 

past our expectations, you're more than just analysts, and 19 

your title and pay should reflect that.  So he was kind of 20 

like bolstering the initial conversation by saying like, yes, 21 

you are this, I acknowledge that you are this.  Because that 22 

was kind of like the criteria set out.  And then he said we 23 

were going to, like, figure that out and apply the 24 

compensation accordingly, and then off into the distance, and 25 
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then that was that. 1 

Q. Okay.  After that March conversation, what is the next 2 

conversation that you recall having with either Justin 3 

Coleman or Mr. Myers about compensation? 4 

A. So there was loose events where Justin, he'd be filing 5 

paperwork in the office, we'd run into him, cross paths in 6 

the morning or something like that.  When we did see him, 7 

he'd say, you guys ready, you guys ready, that's coming, it's 8 

coming, you know.  Because he knew the talk was looming.   9 

 But another conversation exactly like how I described in 10 

that small office was during the time that we had first 11 

reached out to Justin about Seth Morton being a conduit to 12 

our work.  So, what had happened after I contacted him was, I 13 

contacted him, they pulled me and Andrew, Josh Myers, Justin, 14 

Josh Coleman on the phone, upstairs, to ask us what -- kind 15 

of like explain further about Seth.   16 

Q. I'm sorry, I didn't mean to cut you off.  The 17 

conversation that you're referring to now with Justin Coleman 18 

and Mr. Myers, was that in response to a message or an email 19 

that you sent -- 20 

A. It was.  I'm sorry, I'll let -- 21 

Q. I'm sorry, let me finish the -- raise any issues about 22 

Seth Morton? 23 

A. Yes, it was.  And if I could -- I mentioned -- the same 24 

message where I mentioned in that message on Teams about, 25 
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like, you know, we're working 80 hours doing these types of 1 

things, they were, you know, asking us questions, basically, 2 

about that.  They were glad that we kind of like did it, you 3 

know, respectfully, in a professional manner, private manner.   4 

 I also mentioned kind of like, you know, I was leveling 5 

with Justin and Josh Myers, saying, you know, I'm working 80 6 

hours a week here and I think that -- I believe it struck 7 

like a, kind of like a reaction from Justin because he knew 8 

that the conversation was looming on top of that.   9 

 And then when he noticed that I was, like, kind of like 10 

stressing, and we're working all this, after that meeting, he 11 

came downstairs to talk to us about what he -- to like follow 12 

up, to like address, basically, the ongoing, like, 13 

unfulfilled conversation.  And then also addressing that, 14 

listen, I know you're working these amount of hours.  That's 15 

the second time like a more detailed discussion occurred, 16 

yes. 17 

Q. And when do you recall that conversation occurring with 18 

Mr. Myers? 19 

A. You mean Coleman? 20 

Q. Mr. Coleman, I'm sorry. 21 

A. Yeah.  It was in or around August.  In or around August.  22 

It was the summer months, mid to end.  That's what I recall.  23 

July to August, I believe.  To the best of my recollection. 24 

Q. If you could turn to Respondent Exhibit 4, please?   25 
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 Let me know when you're there. 1 

A. Yes, sir.  I am.  I'm here. 2 

Q. I wasn't sure whether that was a yes to let you know 3 

yes, I'm there.  Okay, thank you. 4 

A. Yeah, yeah.   5 

Q. This is a message which has Bates numbers 12 and 13 at 6 

the bottom.  Would you agree this is a cut-and-paste of your 7 

Teams messages with Justin Coleman that you forwarded to 8 

Mr. Myers on September 2, 2019? 9 

A. September? 10 

Q. That your brother forwarded. 11 

A. Me and Andrew first contacted Justin.  Let me see.  I 12 

just want to make sure that I'm having this correct and I 13 

don't -- from Andrew to Justin.  Then on the 2nd, then -- so 14 

I think the way that the documents are set up, I think 15 

that -- let me see.  Okay, yes, this is what was stated.  So, 16 

yes, this is what -- I had reached out. 17 

Q. And around the time of you reaching out to Mr. Myers in 18 

early September 2019, do you recall having a conversation 19 

with Mr. Myers and/or Mr. Coleman, Justin Coleman about 20 

compensation at that time? 21 

A. After the point of what I was referring to about the 22 

Seth meeting and him coming down and talking to us, past that 23 

point we had not discussed anything until October, when we 24 

reached out to Myers.  So from that -- there was us kind of 25 
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like putting them on notice about certain things that were 1 

occurring, but there wasn't like a reaching out to prompt a 2 

discussion out of them.  Because Justin had already kind of 3 

came down and talked to us.  So I don't -- yeah, there 4 

wasn't -- I don't know if -- it's not a good word for it, but 5 

more or less bought time in our brains, I guess, that action. 6 

 So reaching out in September, or even before Myers, I 7 

don't know if it would have been -- had occurred or it would 8 

have been something we would have done.  But I know that we 9 

reached out and made these like, well, you know, these 10 

workplace complaints about the situation we were in.  Right.  11 

But no, like, no in-person compensation conversation, nothing 12 

like that.  Like what you kind of see is what was 13 

communicated. 14 

Q. And we'll get to the October conversation, but between 15 

the October -- between the March conversation that you 16 

already talked about, testified about and October, which 17 

we'll get to, in that time period do you recall any, what 18 

I'll say, formal conversations with either Mr. Coleman, 19 

Justin Coleman, or Josh Myers? 20 

A. Between March and October you're asking, correct?  21 

Q. Yes, using those as the bookends for the period. 22 

A. Okay. 23 

Q. Any conversations about compensation in that period of 24 

time? 25 
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A. Only the two times where I mentioned how Justin kind of 1 

approached us, acknowledging that the time had, like, lapsed.  2 

In that was the conversation with Seth.  So that was 3 

conjoined with the second time he had mentioned it.  But 4 

since that time, those were the two, early March, in or 5 

around August, late summer, that time, and then boom, 6 

October, when we reached out to Myers.  Those were the 7 

events.  Me and my brother discussed compensation but, like, 8 

never reached out, like never prompted an official, you know, 9 

conversation.  It was just small talk. 10 

Q. These small talk, informal conversations that you were 11 

having with Justin Coleman about compensation where he's 12 

acknowledging how you want to rectify things with you -- I'm 13 

paraphrasing, but in any way referring to compensation, would 14 

you be able to estimate how many times that happened on an 15 

informal basis in the period of time that we're talking 16 

about? 17 

A. Oh, like the little offhand things you're talking about, 18 

correct?  19 

Q. Yeah, I'm just trying to get a sense of how often, you 20 

know, Justin Coleman would make references to you about, yes, 21 

we're going to have a conversation, or something about 22 

compensation. 23 

A. I remember one distinct time when he was at the printer, 24 

shuffling paper; he's like, you guys ready, you boys ready; 25 
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it's coming soon.  That's one time I can say with confidence 1 

that he said that.  And that was before the conversation in 2 

late August-ish, late summer-ish prompted by the meeting 3 

about Seth.  But that was one distinct time I do remember. 4 

Q. In these conversations -- again, talking about any of 5 

these compensation conversations prior to October, because we 6 

haven't gotten to October yet, but in these compensation 7 

discussions, did Justin Coleman express any animosity towards 8 

you or your brother about having to discuss compensation? 9 

 MR. BONETT:  Objection.  Animosity, I think that's a 10 

loaded word.  I don't know whether he understands or can -- 11 

what does animosity mean?  I'm not sure.  If he wants to ask, 12 

you know, what did he say in response to those, he could ask 13 

that. 14 

 MR. GAMBURG:  No, my question was, did he ever express 15 

any animosity to you for those causes.  If the witness 16 

doesn't know what animosity means, he could probably ask me 17 

to clarify.  18 

 THE WITNESS:  So we were only ever approached.  We 19 

didn't -- 20 

 MR. GAMBURG:  Judge, you're on mute.  Judge, you're on 21 

mute. 22 

 THE WITNESS:  Oh, I'm on mute? 23 

 MR. BONETT:  No, wait till the Judge responds, Nicholas. 24 

 THE WITNESS:  I'm sorry. 25 
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 JUDGE SORG-GRAVES:  Mr. Definis, if you have any 1 

concerns about -- with the term animosity -- 2 

 MR. GAMBURG:  But, you know, it's -- 3 

 JUDGE SORG-GRAVES:  Wait a second.  There's a legal term 4 

to it, but let's use the term, let's say displeasure with 5 

you, okay?  Any displeasure with you concerning that issue 6 

prior to, he said prior to the October discussion? 7 

 THE WITNESS:  No.  No.  So, no, there wasn't, like, an 8 

outward, like -- he would be -- what's it called?  Avoidant 9 

of it.  And you could tell that he was visibly -- he tried to 10 

avoid it.  If somebody else was saying, oh, this model's 11 

great, this model's worth X amount of dollars, he'd be like, 12 

uh, uh, uh in front of us.  Like those types of situations.  13 

He would approach us before we could ever approach him to 14 

even gauge that type of response, and then it just went radio 15 

silent.  He stopped following up.  So, to the best of my 16 

compiling it in that regard, that's how it went, yeah. 17 

Q. BY MR. GAMBURG:  After you officially started reporting 18 

to Mr. Myers, was it your understanding that Mr. Myers was 19 

going to be involved with the decision on compensation? 20 

A. No.  No.  We were just told that we were going to be 21 

assigned our -- the job duties would be assigned; we were to 22 

report directly to Myers.  There was no discussion of him 23 

handling the compensation in April, May of that year, when he 24 

first said you guys are reporting now directly to Myers.  25 
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Just that we would be reporting; nothing about like he's 1 

going to handle that.   2 

Q. At some point did Mr. Myers tell you that he would sit 3 

down with the two of you to talk about compensation? 4 

A. When we reached out to him, he said, I have plans of 5 

sitting down with each of you to go over, yeah, the 6 

compensation and job roles, things like that.  And then he 7 

referenced his personal experience, or the same as us, maybe, 8 

I guess you could say, his personal experience being there. 9 

Q. And what you're referring to, is that the October -- 10 

A. It is. 11 

Q. -- conversation? 12 

A. Yes. 13 

Q. So, if you can turn to, finally, Exhibit 6.  And let me 14 

know when you're there. 15 

A. Yes. 16 

Q. The first page of this exhibit is an email or message 17 

from you -- well, first of all, let me cover this, briefly:  18 

Do you understand that sometimes Microsoft Chat messages 19 

being printed out to look like emails? 20 

A. I'm sorry, you're glitching again.  I apologize.  I 21 

couldn't hear what you said. 22 

Q. Do you understand that when Microsoft Teams Chat 23 

messages are printed out, that the print format sometimes 24 

look like email format? 25 
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A. No, I'm not aware.  I'm not aware of how it's converted 1 

at that point.  I never had to print out a Teams chat. 2 

Q. Okay.  Looking at the first page of Respondent Exhibit 3 

6, this is a communication from you to Josh Myers and your 4 

brother, October 13, 2019.  Is this the communication that 5 

you were referring to earlier about sort of compensation -- 6 

A. Reaching out to him? 7 

Q. Yes. 8 

A. Yes. 9 

Q. And in looking at this, do you recall whether you sent 10 

this using Teams Chats or by email? 11 

A. Teams Chat.  Yep. 12 

Q. And in this message, you advised Mr. Myers on the fourth 13 

line, "Bottom line, we are grossly underpaid," correct?  14 

A. Yes.  Yes. 15 

Q. Also, if you continue down on this message, there's a 16 

sentence that starts, "Taking into account all," and then it 17 

continues on, "investment analysts in this exact environment 18 

make, as well as what others are making here, we have 19 

knowledge of that." 20 

A. Yes. 21 

Q. Do you see that? 22 

A. Yes, sir.  Yeah.  "Taking into account all at this 23 

point."  I added as well as what others are making here in 24 

terms of -- so go ahead, ask.  I'm sorry.  Go ahead. 25 
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Q. Well, what was the basis of your knowledge of what 1 

others were making at the company?  Again, without getting 2 

into discussions with other non-management employees.  Am I 3 

anticipating, Mr. --  4 

A. Yeah, right.  So you're asking non-management?  I mean, 5 

most of who we were surrounded by was supervisors, managers 6 

or executives, and all of them would discuss compensation 7 

between one another, offhandedly.  Indirectly be talking 8 

about it in deals, who's going to be assigned where, they're 9 

making this.  We were there so much that it was just the 10 

talk -- it happened, you know, as a byproduct of being there 11 

all the time.  There was other people discussing -- the 12 

Colemans had told us what another employee was making.  Yeah. 13 

Q. Would you agree that it was an environment where 14 

compensation was openly discussed by management and employees 15 

alike? 16 

A. No.  Everybody was tiptoeing around when they would talk 17 

about it.  There'd be two people in a room, talking about, 18 

oh, this person is making this, you know what I mean, but it 19 

wasn't like -- no, there was never open, like a -- people 20 

were wondering how they were going to be getting paid there.  21 

Yeah. 22 

Q. You might include Mr. Myers himself.  He wondered how he 23 

was going to be getting paid, correct?  24 

A. On parts of services, yes. 25 
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Q. Would you agree that there was a compensation system 1 

based on salary plus some upside based on successful deals? 2 

A. Yeah.  But that wasn't the only form of it.  Yeah, that 3 

was -- well, let me rephrase that.  When we were told what 4 

the bonus structure was, it was never stated that it's based 5 

on the cash flows of companies or deals.  That's what I 6 

wanted to get across. 7 

Q. But earlier, I believe you testified bonuses were based 8 

on company, personal, and I think you said a third category, 9 

correct?  10 

A. Individual, team and company.  The team portion was, of 11 

course it would be like the deal team, carried -- yeah, 12 

carried interest.  But there was other sources of income 13 

that, like, were earned that we were told were earned and 14 

that we were entitled to, but we weren't even told that until 15 

late into getting hired.  It was not disclosed to us that, 16 

like, the services we were performing was earning a monthly 17 

fee that was supposed to go to exactly, like, the team that 18 

we were on, and that, like, we had only learned about it 19 

later.  Like, that was news to us.  So other than -- there's 20 

other sources of income other than carried interest or profit 21 

sharing.   22 

 We were learning these things as they unraveled.  People 23 

were kind of like, you know, secretive.  It was secretive 24 

about those types of things. 25 
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Q. You said "people."  Are you referring to the Colemans 1 

and others in management, like Mr. Myers? 2 

A. I'm sorry, in what context? 3 

Q. I mean, you just used the word people -- trying to 4 

understand who you -- as people. 5 

A. Yeah, anybody that had, basically, more knowledge into 6 

how Vesta earns money than us.  So that would be the 7 

Colemans.  Even other members that were executives didn't 8 

completely understand how they were going to get paid.  They 9 

were asking the Colemans and never got responses a lot of the 10 

times. 11 

Q. Going back to Respondent Exhibit 6, if you turn to the 12 

next page of that document, that's Mr. Myers' response to 13 

you, correct?  14 

A. You're saying that this is Mr. Myers' reasons to us, am 15 

I acknowledging that? 16 

Q. Yes.  You would agree that that's his response to your 17 

October 13 message to him about compensation? 18 

A. I would like to say not necessarily because I do not 19 

recognize -- I remember there being specific language 20 

included in this that has been removed, such as "I promise."  21 

He specifically wrote in this, and throughout our 22 

recollection of talking about it, we always mentioned that 23 

Josh Myers had stated that, "I promise."  So upon viewing 24 

this, I noticed that it looked different because there were 25 
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certain words that are structured differently than I 1 

recollect, and then, like, the words "I promise" are removed 2 

from it.   3 

Q. So it's your testimony that this message from Mr. Myers 4 

reflected in Exhibit 6 has been doctored in some way? 5 

A. Yes.  There's a string of --  6 

 MR. BONETT:  Hold on, I don't think he said doctored.  7 

He said there's some missing parts. 8 

 JUDGE SORG-GRAVES:  Okay, let's -- 9 

 MR. GAMBURG:  -- Mr. Bonett.   10 

 JUDGE SORG-GRAVES:  Okay, everybody needs to stop 11 

talking. 12 

 THE WITNESS:  It's different than what I remember. 13 

 JUDGE SORG-GRAVES:  Mr. Definis, that includes you. 14 

 THE WITNESS:  I'm sorry. 15 

 JUDGE SORG-GRAVES:  Okay.  I mean, you asked the 16 

question, and then you didn't like the answer, so you 17 

objected to your own question.  I'm going to allow him to 18 

answer.   19 

 Mr. Myers [sic], go ahead.   20 

 THE WITNESS:  You mean Mr. Definis? 21 

 JUDGE SORG-GRAVES:  I'm sorry.  Mr. Definis.   22 

 THE WITNESS:  Yeah, yeah.  No, that's truthful.  You 23 

know, but based on my recollection, there was -- it was 24 

literally worded there's promises -- the word promise stated 25 
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in there.  And then the way he's broken down -- hold on, let 1 

me take this -- approach this correctly.   2 

 Okay, and then we're speaking about Josh Myers' 3 

response.  "There is a light at the end of the tunnel, I 4 

promise."  I promise was at the end of that.  And then the 5 

way that he describes I will just -- everyone -- the way that 6 

he kind of constructed -- okay, "I will continue to work 7 

closely...coach skills and development.  Then once we have 8 

the team set up and job descriptions, and also some revenue, 9 

in house we will have a formal comm discussion around the end 10 

of the year or this year next."   11 

 So I don't remember it being as structured as cleanly as 12 

that.  Meaning like, like these, kind of like these keywords 13 

being laid out like it's like a -- like there's some formal 14 

framework that's being kind of like conveyed.  I don't 15 

remember that ever being like that.  That kind of stood out 16 

to me.  I don't recall it being presented in that way, but I 17 

do recall that he stated "I promise."   18 

 And then there was another piece of a message right 19 

underneath this message that he followed up by saying, it 20 

makes sense; I understand now why this, why you're feeling 21 

this way.  Like that, you know, rest assured that, like, you 22 

know, I promise that these things will be taken care of, and 23 

stuff like that.  There's another piece of this conversation 24 

that hasn't been included.  But there's also -- the "I 25 



366 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

promise" has been omitted out of it.  That's truthful as to, 1 

you know, what I recall. 2 

Q. And the word promised in the fourth -- the third line of 3 

this message, you also recall there being "I promise" at the 4 

end of the message? 5 

A. "Don't know what you were promised."  No, yeah, I 6 

distinctly remember it.  I understand the reason why he was 7 

stating in terms of Justin, what he conveyed to us.  I don't 8 

misinterpret that for what was actually said at the bottom 9 

but hasn't been included, is what I -- yeah. 10 

Q. Now let me ask you to turn to Board affidavits -- 11 

A. Yes. 12 

Q. -- minutes to the Board.  Do you have that in front of 13 

you? 14 

A. I don't know if I do have that in front of me, but I 15 

can -- 16 

 MR. BONETT:  All right, I can send it to you.  I'm 17 

sorry. 18 

 THE WITNESS:  Okay.   19 

 COURT REPORTER:  Sorry to interject, but do you know how 20 

to do document sharing on Zoom? 21 

 JUDGE SORG-GRAVES:  We do.  I think that they're just 22 

more comfortable with this method.   23 

 COURT REPORTER:  Okay. 24 

 MR. BONETT:  Yeah. 25 



367 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

 JUDGE SORG-GRAVES:  Especially the affidavits I don't 1 

want to share a share screen. 2 

 MR. BONETT:  Right.   3 

 THE WITNESS:  Should I bring it up on my phone or just 4 

in a separate web browser? 5 

 MR. BONETT:  Hang on a second.  I'll send it to you by 6 

email, and then you can -- however you want to open it. 7 

 THE WITNESS:  Okay. 8 

 JUDGE SORG-GRAVES:  You just have to be able to see it 9 

and read it. 10 

 THE WITNESS:  Okay. 11 

 MR. BONETT:  Okay, go ahead.  I sent it to you.  It 12 

should be on its way. 13 

 THE WITNESS:  Okay, I have it. 14 

Q. BY MR. GAMBURG:  If you can turn to page 5 of the nine-15 

page PDF, and we're starting on line 2. 16 

A. Sure. 17 

Q. Okay, I'm going to read it out loud for the record, 18 

okay?  Bear with me. 19 

A. Page 5, line 2, correct?  20 

Q. Yes.  So you stated in your affidavit -- this was an 21 

affidavit that you submitted in June of 2020 to the Board.  22 

You said, "On or about October 13, I messaged Myers on 23 

Microsoft Teams after work and told him that my brother and I 24 

were being grossly underpaid and asked him to schedule a 25 
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meeting to discuss the issue."  Let me stop there. 1 

 At that point, the message that you -- you're referring 2 

to that message that we just reviewed as Respondent Exhibit 3 

6, right? 4 

A. That's the same, yes.  They're interrelated, correct.  5 

Q. Your affidavit continues, "Andrew was also in the chat 6 

and chimed in to back up what I was saying.  Myers, also via 7 

Teams, thanked me for coming," to him, is I think what you 8 

meant, "he complimented me on my work and told me what an 9 

excellent job I always did.  He also complimented me on how 10 

my brother and I had handled the situation -- told me that he 11 

was glad I felt comfortable coming forward -- and said that 12 

he would always -- we could always come to him with our 13 

issues, or to them.  He told me that he was also making one-14 

third of what he had made in his previous job."  -- that is 15 

message refers to, correct?  16 

A. Yes.  Yes.   17 

Q. Okay.  "But to stay patient because there was a light at 18 

the end of the tunnel.  He said that once these projects 19 

start cash flowing, we would all be making a killing there." 20 

A. Yes. 21 

Q. Right?  That's your affidavit?  And you continued on, 22 

"Myers said that we would sit down with each of us to discuss 23 

titles -- within the organization, roles, and compensation." 24 

A. Yes. 25 
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Q. Right?  So that's the line that you just referred to in 1 

his response that you felt was a little bit more carefully 2 

chosen.  I forget the exact words you used to describe it.  3 

Right?  But he nevertheless told you that at that time, in 4 

these messages; that's what the affidavit says, correct?  5 

A. I just want to make sure I read it.  "Myers said he 6 

would sit down with each of us to discuss titles --" yes.  7 

Yeah.  Yes.  Yes.   8 

Q. You then continued, "He stated that he is the one who 9 

will be in control of determining all of this and that he 10 

would be the one handling it."  Right?  So you're at that 11 

point -- 12 

A. That's what was stated to us. 13 

Q. And at that point, you understood that Mr. Myers was 14 

going to be the one responsible for, among other things, your 15 

compensation, correct?  16 

A. Yes.  For the -- excuse me, I'm sorry.  For the year 17 

going forward in 2020.  So 2020's compensation, not the end 18 

of 2019.  That was still unsure.  We didn't know how that was 19 

going to get resolved, basically.  It was almost like, for me 20 

and my brother, like one thing at a time.  Maybe, like, we'll 21 

at least be able to establish, like, a clean -- from 2020, we 22 

can clean up the communication between parties, and at least 23 

we'll have somebody there that's going to determine it for 24 

2020.  But the 2019 stuff had still been -- it was like pick 25 
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and choose kind of, at a time.  Like, I didn't want to, like, 1 

just, you know -- but it was that situation. 2 

Q. Let's continue with your affidavit.  You then continued 3 

to say, "We believe that it was appropriate to contact Josh 4 

Myers about all of this because he was our assigned 5 

supervisor.  I trusted Myers and felt confident that the 6 

issue would be resolved." 7 

A. That's true, yep. 8 

Q. That's in your affidavit.  And the issue that you're 9 

referring to is your compensation, correct?  10 

A. Yes. 11 

Q. Do you recall having -- after having gone back and forth 12 

with Mr. Myers in Microsoft Teams about compensation on 13 

October 13, 2019, do you recall having a conversation with 14 

Mr. Myers at that time? 15 

A. And in-person conversation? 16 

Q. Yes. 17 

A. No.  No.  Like nothing to the effect of, like -- no, I 18 

can't say that I recall having, like, an in-person 19 

conversation about it afterwards.  It was kind of like, well, 20 

I hope what you're saying is true.  I'm kind of holding you 21 

to your word in that regard.  Like, you know, up and to that 22 

point, I had a good relationship with Myers.  Like, sorry, 23 

not up and to that point.  We had a good working relationship 24 

and there was no reason for me to kind of think that it 25 
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wouldn't be handled.  Like, I trusted my supervisor to handle 1 

it. 2 

Q. Did Mr. Myers express any displeasure with you about 3 

raising compensation at that time? 4 

A. No.  No, he didn't talk about it afterwards.  Not until 5 

we prompted the discussion at the end of the year.  Nothing 6 

was ever said again. 7 

Q. How about in passing with Mr. Myers; was anything said 8 

in passing with Mr. Myers about compensation -- 9 

A. No. 10 

Q. Mr. Definis, I'll ask you to turn to Respondent Exhibit 11 

5. 12 

A. Respondent Exhibit 5, yes.  2, 3, 4.  Yes, I am here. 13 

Q. If you can turn to the Bates page 16?  It's the third 14 

page of that exhibit.  It's a message -- 15 

A. The "Go ahead" part? 16 

Q. Yes. 17 

A. Yes. 18 

Q. And so, you messaged on Microsoft Teams Chat again? 19 

A. This is between me and my brother? 20 

Q. Yes. 21 

A. Yes. 22 

Q. And you sent that to him September 17th, 2019, in the 23 

evening, at 7 -- excuse me, 9:35.   24 

A. Yes. 25 
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Q. You say, "We're basically doing our due diligence on top 1 

so that we can support it.  But we want total transparency 2 

into how Vesta Advisor's carry-plus trees are broken down and 3 

that we want to be paid accordingly."  My question for you 4 

is, what due diligence on top are you doing? 5 

A. So, you know, industry benchmarks.  In a family office, 6 

compensation reports from 2017 up until that date, some parts 7 

of 2016, via Citibank, Morgan Stanley, another larger 8 

institution, those types of things.  Yeah. 9 

Q. And so, would that be due diligence out there using 10 

Google -- 11 

A. Yes, sir.  12 

Q. Did that due diligence involve getting files off the 13 

company's document management system? 14 

A. I apologize.  Can you repeat it?  Because you're 15 

breaking up just a little bit. 16 

Q. I apologize.  I fight with my technology. 17 

 COURT REPORTER:  Mr. Gamburg? 18 

 MR. GAMBURG:  Yes? 19 

 COURT REPORTER:  Is something covering your microphone? 20 

 MR. GAMBURG:  No. 21 

 COURT REPORTER:  You sound a little fuzzy to me, too. 22 

 MR. GAMBURG:  Is it better now? 23 

 JUDGE SORG-GRAVES:  Try again. 24 

 MR. GAMBURG:  How about now? 25 
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 JUDGE SORG-GRAVES:  Right this second it seems a little 1 

better.  We'll see if it stays that way. 2 

 MR. GAMBURG:  It happens when you have people come back 3 

to work.  I guess your internet goes a little softer.  I 4 

apologize.  Just tell me when this happens again so I can 5 

make sure that I have everything -- 6 

Q. BY MR. GAMBURG:  My question, I think my last question, 7 

Mr. Definis, was, did this due diligence also include 8 

searching for files on the company document management 9 

system? 10 

A. No.  We would work, so we would work in with Vesta 11 

Advisors to do the deals.  We were responsible for building 12 

out what the carriage structure of investments would be.  And 13 

then there was a Vesta Employee Incentive Fund, where X 14 

percentage of the cash flows from a company would flow into 15 

Vesta Employee Incentive Fund.  The way it was broken down 16 

was never clear to us, even when other employees would be 17 

like, well, when's the Vesta Employee Fund going to, like, 18 

get started, or something like that.   19 

 So we understood that there was a structure that 20 

included carry and certain fees, but we just wanted 21 

transparency.  Like, why is it saying Vesta Employee 22 

Incentive Fund?  We're building the models, we're including 23 

this.  Basically, can you guys break it down?  Can we get an 24 

understanding of -- you know, those types of things, the 25 
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terms of it, you know.  If it meant -- if it applied to us, 1 

obviously we would kind of be interested into how it worked, 2 

is all. 3 

Q. You're referring to the Vesta Advisor carry fees?  Is 4 

that what you're referring to? 5 

A. Yes, among other things, among other forms of advisor 6 

deal income.  There's different ways that it was handled, but 7 

it was conveyed to us that, as the deal team, depending on 8 

the types of deals, the way it's structured, it wasn't always 9 

carried interest, but there was all type -- at all times 10 

conveyed to us that there would be a split and a breakdown to 11 

deal team members regardless of the form the transaction was 12 

in.  It was just that we were doing a lot of deals that 13 

involved carrying interest at the time, but it wasn't 14 

exhaustive of just carried interest.  There was other 15 

elements to it.  But just for the sake of conversation 16 

between me and my brother, that was just a main point, kind 17 

of.  So that was why it was probably stated at the time. 18 

Q. Earlier, on direct examination, you testified that prior 19 

to the week that you were discharged, you and your brother 20 

had started having conversation -- I'm paraphrasing, but 21 

started having conversations about when is the -- about the 22 

timing of when to raise compensation again, correct?  23 

A. Yes, we did. 24 

Q. So you were discharged during -- on the Friday of the 25 
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first full week of December.  How long before that week did 1 

you and your brother start talking about compensation and 2 

when to raise this issue with the Company? 3 

A. I think we were just -- I mean, it was just a mutual 4 

understanding.  But as I understand what you're trying to 5 

say, it's when was it spoken, interacted with to each other.  6 

That was when we started realizing that nobody's going to be 7 

in the office and that we're rounding out this project and 8 

that it's coming to the end of the year.  It's all kind of 9 

like spiraling together.  All these times are intersecting 10 

with one another and we found that, like, you know -- when is 11 

the next time, basically, based on our experience of it being 12 

overlooked or pushed to the side. 13 

 It came to a point when you're working 80, 90 hours.  14 

Like, you know, I would like to be kind of like respected 15 

enough if I'm kind of willing to reach out.  It's kind of 16 

like such an awkward thing because it was already supposed to 17 

be acknowledged and then I was just going to -- you know, at 18 

that point -- oh, I think you dropped.  I think you dropped 19 

just for one second. 20 

Q. I didn't.  My video was fading, so I noticed that with 21 

my camera.  So go ahead.  I didn't want to interrupt you.  Go 22 

ahead. 23 

A. So, you know, we wanted to, you know, do our thing, 24 

showcase our abilities, you know, spend a significant amount 25 
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of time, be able to prove a lot of different things.  Things 1 

got overlooked or pushed to the side and, you know, it -- 2 

yeah, we reached out.  We thought it was time, yeah. 3 

Q. Yeah, Mr. Definis, I appreciate your answer.  I don't 4 

think I got an answer to my question, which was, when did you 5 

first again start talking raising compensation again with the 6 

Company? 7 

A. About the week prior.  Yeah.  From what I can recall.  8 

Yeah, based on those factors, it was kind of like, you know, 9 

you could feel the, I guess the time coming --  10 

Q. Okay.  If you could turn to Respondent Exhibit 9? 11 

A. Yes. 12 

Q. And if you can turn to the third page of this exhibit 13 

and Bates stamp 43? 14 

A. Okay. 15 

Q. To help you, it's a message from your brother to you on 16 

the 27th, at 12:16 a.m. 17 

A. November 27, 12:16 a.m.  Hold on.  And it's what page, 18 

I'm sorry, of the Exhibit 9? 19 

A. It's Bates-stamped 43.  I believe it's the third page of 20 

the exhibit.  21 

A. Okay. 22 

Q. It starts off with "Section 2, Scope of Work." 23 

A. Yes, sir.   24 

Q. You're there with me?  Okay.  Do you know what this 25 
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document is?  It looks like it's a cut-and-paste from another 1 

document that your brother put in a Teams chat to you.  Would 2 

you agree with that? 3 

A. Yes, sir, I do. 4 

Q. And when he sent it to you, did he have this -- there 5 

are two things that are underlined here.  Did he have those 6 

underlined when he sent it to you? 7 

A. Honestly, I don't recall.  I knew that it was a 8 

question, though.  I know that I was -- I don't recall it 9 

being underlined.  I recall it being the factors. 10 

Q. And this underline, the first piece is "QQI will receive 11 

a 3-percent fee on total equity raised." 12 

A. Yes. 13 

Q. As you sit here today, do you recall whether this was 14 

part of the information you and your brother were pulling 15 

together to get a better understanding of the Vesta fees for 16 

a compensation discussion? 17 

A. This is like a investment - scope of work and 18 

compensation.  Oh, basically a fee structure presented, 19 

correct, from QQI to whomever. 20 

Q. But my question was, was this part of the due diligence, 21 

the information that you and your brother were collecting to 22 

have a compensation discussion, and specifically this 23 

communication being with respect to Vesta fees? 24 

A. No. 25 
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Q. Do you recall what this -- the reason why your brother 1 

was sending this to you at 12:16 a.m.? 2 

A. I believe we took this information because we were 3 

finalizing the Strata model.  What was initially proposed 4 

when, I believe, the Colemans' and Rick kind of got together 5 

and Rick brought the deal, that was the original agreement 6 

that Rick made with the Colemans'.  As we were building out 7 

the projects of the modern form of Strata, we went to ask 8 

Josh Myers will that be included in the model as a cost, like 9 

a, you know, an additional up-front capital, you know, 10 

expense.   11 

 Because, you know, a 3-percent fee of equity raised, you 12 

know, that pulls away from returns for Vesta.  And we wanted 13 

to make sure was that still relevant, was it still something 14 

to be included, and we were told that it wasn't, to ignore 15 

it.  Like, it's not relevant anymore. 16 

Q. Did you understand that that was Rick Cott's (ph.) 17 

company that was purchased by Josh Coleman. 18 

A. I never understood it to be a company purchase. 19 

Q. Did you understand that Rick Cott had his own company, 20 

though, that eventually was purchased by Mr. Coleman -- Josh 21 

Coleman? 22 

A. No, I never understood -- be purchased by the Colemans', 23 

just that Rick kind of came on board, and that he once had 24 

his own company.  But I never knew that the Colemans' owned 25 
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it. 1 

Q. Okay.  As you sit here, the message that your brother is 2 

sending to you at that time in the evening related to the 3 

Strata deal? 4 

A. For the -- I'm sorry, the message from Exhibit -- okay, 5 

let's do this.  The message, which exhibit is that on, 5? 6 

Q. No, the one -- Exhibit 9, page, Bates page 43, where 7 

he's sending the information about QQI's fee.  As you sit 8 

here, your understanding was that was information that you 9 

were using to work on the Strata deal at the time? 10 

A. Yes, sir.  Because -- I'm sorry.  Yeah, go ahead. 11 

Q. And the Strata deal was pretty -- would you agree that 12 

that was an all-consuming deal at the time, in late 13 

November/early December of 2019? 14 

A. I'm sorry, could you please repeat that again?  I just 15 

want to -- it broke up a little bit.  But I want to be able 16 

to understand your question. 17 

Q. Would you agree that the Strata deal was a work-18 

intensive, very involved project the end of 19 

November/beginning of December 2019? 20 

A. That, but also, to be honest with you, all year.  I 21 

mean, I worked my behind off on that way before even 22 

November/December.  So, yes, I would agree with you on 23 

November/December. 24 

Q. Do you recall that there was going to be a presentation 25 
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on Strata towards the end of the first week of December of 1 

2019? 2 

A. Yes. 3 

Q. And that the team was working diligently to ensure that 4 

that presentation went off as best as possible? 5 

A. Yes. 6 

Q. And by the team, that would include both you and your 7 

brother working on that presentation?  Would that be correct?  8 

A. Yes, sir.  9 

Q. Staying with that same exhibit, Exhibit, Respondent 10 

Exhibit 9, if you could turn to the next page, which is a 11 

message from your brother to you. 12 

A. Yes. 13 

Q. December 1 at 12:04 a.m.   14 

A. Yep.   15 

Q. And at the bottom of this message, your brother typed in 16 

"1.35 million Vesta expenses is questionable." 17 

A. Yeah. 18 

Q. As you sit here today, do you recall the reason why your 19 

brother was forwarding that information to you at that time? 20 

A. Presenting that information? 21 

Q. Yes.  As you sit here today, do you recall what this 22 

information related to, if anything, concerning your job? 23 

A. Yes.  At the time, we were -- Vesta Biomass, so Vesta 24 

Biomass is its own entity.  We work on, you know, renewable 25 
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deals, that type of stuff.  That type of stuff was still, 1 

like it was still an iron in the fire.  It's just that our 2 

deals were like -- hadn't manifested at that point, but the 3 

intention was to keep Morton on as a consultant.  And then I 4 

think, going forward, this was maybe like a forecast of how 5 

they want to plan future Biomass deals and the different 6 

types of structures they could -- that they were going to set 7 

up.  I believe, if I'm looking at -- let me see and zoom in.  8 

I just want to make sure. 9 

 That we were either going to lead the -- I believe it 10 

was we were either going to lead the transaction of acquiring 11 

a Biomass, acquiring and operating it, or just being the 12 

broker for being able to supply wood pellets to different 13 

biomass plants in certain areas and be able to, like, broker 14 

that out.  I think that was what was -- I recall that was 15 

what was described to us.   16 

 So in understanding the inputs of the model, one of the 17 

questions was, as me and Andrew are kind of like 18 

understanding working on it, was like, well, where does the 19 

1.3 come from for Vesta expenses.  So that was like a 20 

question like, you know, like, well, that's out of the blue; 21 

what's the 1.3 for?  Because to be able to understand the 22 

model, once again, like, we want to -- we need clarity into 23 

what goes into, like, certain costs.  And my brother was 24 

asking 1.35 million, and then I guess he's like, basically, 25 



382 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

what does that entail.  And, you know, I just, I didn't know 1 

what it entailed.   2 

 It was just -- you kind of theorize as you build models.  3 

You're trying to understand costs constantly.  Whether it's 4 

from operating the Company, different owners, it's always a 5 

question.  It's always like you're digging into this 6 

information to understand it because then that's how you 7 

build an accurate model, so -- 8 

Q. Okay, turning to Respondent Exhibit 8, your -- the 9 

Counsel for General Counsel had forwarded you this document 10 

earlier on direct examination.  We're looking at Bates page 11 

33 of that exhibit.   12 

A. 33 of the exhibit.  Okay, yeah.   13 

Q. This is a message from you to your brother on December 14 

1, 2019.  It's a Sunday evening at 2:22 a.m., right?   15 

A. Yes. 16 

Q. Well, Saturday, actually, right? 17 

A. It was a Sunday morning. 18 

Q. Okay.  And you write here, "I got all this stuff, don't 19 

know where to put it.  But I got shit, good shit." 20 

A. Yes. 21 

Q. Now, you testified earlier that these -- you questioned 22 

whether this was your words, that you wouldn't use these kind 23 

of words in a message, or something to that effect -- 24 

A. Yeah, yeah.  I don't recognize -- I honestly don't 25 
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recognize it.  And if I was referring to anything, I had been 1 

sending my brother, and Josh Myers, all types of templates, 2 

tools, and stuff like that.  So if it ever related to 3 

anything, it would always relate to that.  I remember 4 

sending, like, waterfall models, templates, to be able to 5 

better and more accurately, you know, assess an investment, 6 

stuff like that.  But that's what I -- 7 

Q. Now, this -- 8 

A. Yes, sir.   9 

Q. I'm sorry.  This message is about 2 hours after your 10 

brother sent the prior message that we were just looking at 11 

that had the expenses, right? 12 

A. Honestly, I guess it was at that time of night.  I don't 13 

even know if the dates flowed into one another.  Me and my 14 

brother worked, like, all the time.  So if they were 15 

connected, I don't know.  I think we might have moved on in 16 

the conversation, honestly.  We were like -- yeah, so -- 17 

Q. The stuff that you had, do you recall whether that was 18 

documents from the company system or from the public, like in 19 

Google searches?  Do you recall at this time? 20 

A. Yeah, it was, like, templates, waterfall models.  Like, 21 

basically financial models, different designs, different 22 

types of designs I liked, that I felt like were easier for us 23 

to work with.  And then I think -- it would always be the 24 

same type of stuff.  It would be, like, industry insight, due 25 
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diligence, templates, just stuff that makes breaking down 1 

deals that much better.  It's like -- yeah.  Yeah. 2 

Q. When you would pull that information, was that 3 

information you were pulling off the internet? 4 

A. Yeah. 5 

Q. When you pulled things off the internet that you thought 6 

were helpful to the business, would you normally store that 7 

on SharePoint? 8 

A. Actually, you know what, sometimes I would forward it to 9 

Myers.  Sometimes I would forward it, in the past, maybe to 10 

even, like, a few of the Colemans' if I felt like something 11 

was, like, real helpful to our team.  I do remember that we 12 

were asked by Josh Myers, he asked us why are you able to do 13 

these deals as quick as you're able to do?  So they requested 14 

in around October that we upload our educational materials, 15 

how we learned finance.  They wanted us to be -- others to be 16 

able to have access to that type of information so that other 17 

people could kind of like take that on, as well, or benefit 18 

from it. 19 

 So me and Andrew uploaded even our own personal 20 

educational materials from school, from things that we 21 

thought were important.  We uploaded that to SharePoint, too, 22 

so that other people could use them.  I would always keep 23 

adding, yeah. 24 

Q. So, going back to this message where it says, "Don't 25 
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know where to put it," I've got, you know, stuff, good stuff, 1 

as you sit here, if you regularly loaded stuff into the 2 

company's SharePoint, why would you be expressing some 3 

concern to your brother of where you should put documents 4 

Saturday evening? 5 

A. Right.  No, it was almost like -- the way that your 6 

brother and you communicate, it's like, it's almost like, 7 

I've got all this stuff, I don't know where to put it because 8 

it's just so much.  It wasn't to imply, like, secrecy or 9 

anything like that.  It was like, you know, it was always 10 

like a play on words or something like that, too.  Like, it's 11 

great, it's great material and that, like, you know -- just 12 

in that regard.  It was like an innocently expressed thing.  13 

Because all of the things that I included was all stuff off 14 

line, so that's, you know -- just communication between 15 

brothers.  I don't know how else to describe it other than 16 

that, you know.  But that's what, truthfully. 17 

Q. Did you ever, other than this one time, recall 18 

expressing concern with your bother about where you should 19 

share business information on the system? 20 

A. Where I should share business --  21 

Q. Where you should store information.  Let me retract 22 

that. 23 

A. No, because I think it was just made offhanded, lightly.  24 

I don't think it was even like a functional -- I don't know 25 
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what you would call it, like an integral part.  It was more 1 

like a loosely, like, type of thing.  Like he knows that, 2 

like, if we wanted to do something, we would, like, compile 3 

maybe like a file that we thought was helpful.  He knew that.  4 

Like I could just assume that on my own.  But like, you know, 5 

just between me and him talking with each other, it was kind 6 

of like a play on, loose play on words about like, you know, 7 

this is, you know, good stuff for us to be able to go 8 

forward. 9 

 Actually, if it was -- now that I think about it, it was 10 

actually templates and guidelines, because I think that we 11 

were, like, really trying to tighten up for the next year, 12 

basically, how we were going to execute, like, the deal 13 

process.  And I felt that it was, like, it was great to have 14 

going into the next year, that, like, that's a good start to 15 

have for the next year.   16 

Q. Let me turn to the Cunningham project.  You were 17 

involved in the Cunningham project fairly early on in your 18 

employment with Vesta; isn't that correct?  19 

A. The first day I met them, I was introduced to 20 

Cunningham, before I was even hired.   21 

Q. And early on in the project, who would be the 22 

individuals at the Company that would ask you to perform work 23 

on the projects? 24 

A. We worked mostly with the Colemans' around it.  And a 25 
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lot of it had to do with where the heck is the money going. 1 

Q. When you say "Colemans'," are you referring to specific 2 

Colemans'? 3 

A. Bill, Jeremy, Justin. 4 

Q. When they would ask you to do something early on, would 5 

you agree that they were asking you to look for things out on 6 

the public internet? 7 

A. Both.  It could be like, well, so like leases, public 8 

information of, like, ownership leases, capital raises.  And 9 

then also like, you know, looking into the operating 10 

company's files, the operating company's -- those types of 11 

things, everything integral to an operating company, you 12 

know, all those types of things.  But yeah, like publicly-13 

disclosed information, as well. 14 

Q. When they asked you to do something with respect to that 15 

project, would you agree that Justin Coleman or Josh Myers 16 

would ask you to complete a specific task? 17 

A. No.  No.  We weren't given -- we would hold meetings and 18 

then it was kind of like -- it was very freelance, like 19 

what's your thoughts of it?  What's your take on it?  Like 20 

what angle do you think you should approach it?  Well, if you 21 

believe in that, go for it.  That was always, like always 22 

was, like, the type of thing expressed to us.  And we work 23 

best that way, my brother and I.  24 

Q. Okay.  At some point were you aware that the Cunningham 25 
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project became a litigate -- went into litigation? 1 

A. Yeah, I knew that there was a work-stop order. 2 

Q. Mr. Definis, I'm going to cut you off.  I've let you a 3 

number of times -- if we can try to -- I know you like 4 

answering completely, but if we can just stop with a yes or a 5 

no. 6 

A. Yes.  Yes.   7 

Q. And when did you become aware that a lawsuit was filed 8 

concerning the Cunningham project? 9 

A. May. 10 

Q. And at the time you became aware of it, would you agree 11 

that the material work on that project had ceased at the 12 

company? 13 

A. I was still uploading a lot of my deliverables and 14 

emailing them to Justin in May. 15 

Q. Okay.  And at some point were you asked to upload your 16 

documents to an Ideals database in conjunction with the 17 

litigation? 18 

A. Yeah, we had maintained access to that same exact Ideals 19 

data room.  We had access to it the whole year, so we were 20 

allowed to add to it.  That's why we were allowed to add to 21 

it, because we had access to it. 22 

Q. And at some point in late May or early June, that was 23 

the last time that anybody uploaded anything to the Ideals 24 

database, correct, concerning Cunningham?   25 
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A. To the best of my knowledge, that is the last time 1 

anybody had -- we had been asked to do so. 2 

Q. And after the litigating, after that occurred in and 3 

around May 2019, would you agree that your work on that 4 

project had ceased, had ended? 5 

A. I was always involved into updates.  I was always 6 

involved into where the conversation was going.  I was always 7 

included and I'm like, well, Ryan's doing this now, or Ryan's 8 

this and that.  So not like technical, like where do we take 9 

the investment, but I was always, like, involved in the 10 

discussions about where, like, the situation is with him, and 11 

stuff like that.  But like quantitative stuff, no.  I 12 

understood that, like, they were kind of like at, like, a 13 

halt with one another in that regard.  But I was always, 14 

like, privy to the status. 15 

Q. Would you agree that what you were hearing with respect 16 

to the Cunningham project after that point was related to the 17 

actual litigation? 18 

A. I'm sorry, can you -- from the point of when till when? 19 

Q. Once you were asked to upload your documents in around 20 

May 2019, for the lawyers in conjunction with the litigation, 21 

you would agree that any conversations that you heard after 22 

that point really dealt with from a litigation standpoint as 23 

opposed to a project standpoint? 24 

A. Yeah, I mean, I was involved in the litigation part.  25 
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I've been in chat rooms with their lawyers before.  I've been 1 

in with Mike Mazzone.  They included me when they were 2 

looking at the leases on deals.  3 

Q. Mr. Definis, I don't want you to get into conversations 4 

with the attorneys. 5 

A. Okay. 6 

Q. But my question was, would you agree that it was -- to 7 

the extent you were hearing conversations or hearing things 8 

about the Cunningham project, that it was related to the 9 

litigation, not necessarily any performance with respect to 10 

the project itself? 11 

A. Yeah.  Yeah.  I heard about that, but it was just, you 12 

know, as it stood.  Everything was to a halt in that regard.  13 

But the team members were still included into, like, what was 14 

going on. 15 

Q. You were updated with respect to what was happening in 16 

the litigation, right? 17 

A. Yeah.  I can't say with certainty.  All I know is that 18 

this person filed this, they were dealing with this, and they 19 

were in discussions.  I can't confirm at the time that there 20 

was an ongoing -- they were always kind of like posturing, so 21 

I can't confirm with certainty what the status was until Ryan 22 

Cunningham came into the office, I think in early fall, 23 

September-ish, I guess, time.  He came in once in the summer, 24 

and then again, I believe, in early fall.  That's what I 25 
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recall. 1 

Q. Without getting into the substance of those visits, was 2 

it your understanding he was coming in in conjunction with 3 

Myers related to the litigation? 4 

A. You know, we were included in one of the meetings in 5 

September when he came in.  We were phoned in.  Justin phoned 6 

us in to be included in that meeting.  And it was kind of 7 

like what Cunningham was dealing with personally as to why 8 

maybe he was justifying the things that had gotten him there, 9 

and they were trying to talk it out.  They wanted to help.  10 

There was just a back-and-forth of how they could make it 11 

work, and we were included in that via telephonic meeting, 12 

early fall. 13 

Q. When was the last time you completed any task associated 14 

with the Cunningham project? 15 

A. November 2019. 16 

Q. Do you recall what that task specifically was? 17 

A. It was asking my brother and I about -- the -- school 18 

property was brought back to life.  They were focused on that 19 

because there was some, like -- it was going to be bought.  20 

So I think that we were -- I was tasked with finding the deed 21 

to the property to understand what the surface rights -- 22 

basically, what rights did Vesta have, what rights did 23 

Cunningham, what was the legal framework, ownership framework 24 

of that, to understand who had rights to it, right.   25 
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Q. You were asked to check whether there was a title check 1 

on the school property, correct?  2 

A. Yes. 3 

Q. And Mr. Myers asked you to do that, right? 4 

A. Yes. 5 

Q. And that was -- you can refer to it in the exhibits, I 6 

think Exhibit, Respondent Exhibit 17, but that was on 7 

November 4, 2019.  Do you recall that? 8 

A. Yes, I do. 9 

Q. And you responded to Mr. Myers 10 minutes later with the 10 

link to the file on the system, correct?  11 

A. Yes. 12 

Q. After providing that title document to Mr. Myers, would 13 

you agree that you performed no other work on the Cunningham 14 

project? 15 

A. I think there was discussions held in the chat room, but 16 

retrieving information, to the best of my recollection, I 17 

don't recall retrieving information.  But kind of like 18 

further discussions into, like, kind of like asking, you 19 

know, oh, what's happening, like where are they taking the 20 

deal now, like, you know, what is going to be -- how do they 21 

feel about it, how do the Colemans' feel about it, those 22 

types of things.  We would speak to the prior parts of it.  23 

So there was still communication flowing, just not like, I 24 

guess, that type of like -- for like -- after the task, he 25 
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asked me for it, he didn't ask for another task like that, 1 

yeah. 2 

Q. Okay, I want to shift gears with you.  Earlier, you 3 

testified about the payroll document that your brother 4 

forwarded to you using Microsoft Teams, correct?  5 

A. Yes. 6 

Q. And if you turn to Respondent Exhibit 9, the first page 7 

of that exhibit? 8 

A. Yes. 9 

Q. That's a message from your brother to you, December 3rd 10 

at 3:06 p.m., and that's the payroll document that you were 11 

referring to, correct?  12 

A. It is. 13 

Q. And you would agree that when you received this, you 14 

understood that this document was not meant to be on the 15 

public SharePoint, correct?  16 

A. I had mixed feelings about it.  Because it was on there 17 

for 37 days.  So I didn't know what the motive was at that 18 

point.  I didn't know did they just stop caring.  You know 19 

what I mean?  But, you know, like that's honestly how I felt.  20 

I was like, well, you know, I probably wouldn't, you know, 21 

have that up there, but for 37 days, and knowing that kind of 22 

like the Cunningham thing was brewing again, I would have had 23 

to have thought that, like, people had been visiting the data 24 

room, perhaps.  So for it to be left there, I thought, well, 25 
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you know, I kind of let that kind of like, you know -- 1 

Q. How did you know that it was on the system for 37 days? 2 

A. It said it at the top.   3 

Q. Of this message? 4 

A. No, no, no.  So it said it at -- so you open 5 

SharePoint -- 6 

Q. Yeah, so if you -- wait, wait.  So if you go to the next 7 

page of this exhibit -- I'm just trying to streamline this a 8 

little. 9 

A. Yes. 10 

Q. Twenty-one minutes later, your brother forwards you this 11 

message, correct?  12 

A. To be honest -- yeah, yeah, I think so.  I can't -- I'm 13 

not going to guess.  14 

Q. Well, let me ask you, as you look at this document, do 15 

you understand this to be the file path that would take you 16 

to the Justin Coleman folder that takes you to the payroll 17 

document that was in that folder? 18 

 MR. BONETT:  I'm sorry, which one are we looking at?  19 

Can I -- 20 

 MR. GAMBURG:  It's at page 42 of Exhibit, Respondent 21 

Exhibit 9.  It's the second page of that exhibit.  22 

 MR. BONETT:  Thanks. 23 

 THE WITNESS:  If I could answer, all I knew was that I 24 

was on Cunningham app in Canada and that the ZIP folder was 25 
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there.  Past that point -- that was that, you know.  I was 1 

doing Strata, everything else, you know.  My understanding of 2 

the navigation between it, all I knew is that was front page 3 

on Cunningham app in Canada.  That's what I saw.   4 

Q. BY MR. GAMBURG:  Did you at some point try to access the 5 

payroll document within this link that your brother forwarded 6 

to you? 7 

A. Like try to repeat the same path? 8 

Q. Use this path to try to access the document yourself. 9 

A. No.  I just tried to click on the ZIP folder.  And I 10 

paid it no mind after it was like just, like not responding 11 

for some reason.  So I kind of like just gave up.  Andrew 12 

kind of had expressed to me what was there, and I was just, 13 

like, off doing another thing, so I really -- it was no real, 14 

like, you know -- 15 

Q. Because at the time you were very busy with Strata, 16 

right? 17 

A. Yeah.  I was just in the zone, I guess you could say, 18 

focused on, you know -- 19 

Q. When you said you tried to click on the ZIP file, do you 20 

know which specific ZIP file you were trying to click on?  21 

Was that the Ideals data room backup ZIP file in its entirety 22 

or something -- 23 

A. In its entirety, yeah.  Yeah, because it said Cunningham 24 

Ideals.  Like, the main folder that was displayed through 25 
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SharePoint was Cunningham Ideals Backup.  That's all it said, 1 

and then just a folder.  And then, you know, that's -- yeah. 2 

Q.  When your brother sent this message to you where it had 3 

the list of the various employees' names and had ZIP files, 4 

what was your understanding of what was contained in those 5 

folders? 6 

A. I just believed it was the contribution, like the team 7 

member's contribution to the deal.  Yeah. 8 

Q. Contribution?  What do you mean by contributions to the 9 

deal? 10 

A. Like, so we were, like, prompted in May to upload our 11 

files for those types of things.  I just thought it was 12 

people's deliverables.  Because I was asked to provide my 13 

deliverables, and then that was going on Ideals.  And like, 14 

the same was for everybody else.  So I just assumed it was 15 

like -- that was all the stuff that had to do with, like, 16 

Cunningham, you know, stuff people had been working on. 17 

Q. You came to that conclusion even though your brother 18 

sent this to you 21 minutes after he sent you the payroll 19 

document? 20 

A. Well, I -- 21 

 MR. BONETT:  Objection.  Objection.  You asked him what 22 

was your understanding of seeing the names of the employees 23 

in the ZIP files, and he told you what he thought was in 24 

there. 25 
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 MR. GAMBURG:  Yes, and my next question was, that was 1 

your understanding 21 minutes after your brother had sent you 2 

the payroll document? 3 

 JUDGE SORG-GRAVES:  I'll allow the question.   4 

 Go ahead. 5 

 THE WITNESS:  Yeah, sure.  So he had expressed that 6 

before he even sent that, that that was there, and then sent 7 

it.  So, like, he was kind of like -- we were like -- we sat 8 

across from each other. 9 

Q. BY MR. GAMBURG:  So he leans over to you and tells you, 10 

hey, I found this payroll document, and then sends you the 11 

actual document? 12 

A. No.  No, he never voiced it to me, he just sent it.  But 13 

he was telling me about how Gregg uploaded this.  So, yeah, 14 

that's my understanding of those files being there. 15 

Q. So he leaned over to you and told you Gregg uploaded all 16 

these folders? 17 

A. He said that Gregg had uploaded -- this is their -- it 18 

was very, like, broken like.  It was like, oh dude, look, you 19 

know, this exists here, and then sent that as like, see, this 20 

is what exists, basically, or something like that.  I can't 21 

recall to detail.  I was kind of just like way too zoned in 22 

on something else.  I kind of just was like in and out of 23 

hearing him. 24 

Q. Well, how close did you sit to your brother in your work 25 
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stations, approximately, by feet? 1 

A. We could probably touch feet together.  They were 2 

monitor to monitor.  Like backs against one another.   3 

Q. Your backs were to each other, facing your monitors? 4 

A. Our faces were facing towards each other, with the backs 5 

of our monitors kind of, you know, together.  Just opposite 6 

ends. 7 

Q. So, if you were looking at your monitor, you would see 8 

your brother on the other side of your monitor?  I'm just 9 

trying to understand how you were oriented to one another. 10 

A. Yeah, like, we would be facing.  It would be like me 11 

looking at you right now except that our computers would be 12 

blocking us, kind of. 13 

Q. Were you able to talk to each other frequently through 14 

the monitors, verbally, in other words? 15 

A. Yeah, like, we would just push off our desks and be 16 

talking, you know.   17 

Q. Okay.  Later that evening, you sent a message to 18 

Mr. Myers around 9 o'clock, asking Mr. Myers for a discussion 19 

about compensation, correct?  20 

A. Yes. 21 

Q. And in that message -- it's Respondent Exhibit 8, page 22 

34 of that exhibit -- it's a message from you to Myers 23 

saying, "Hey, Josh, I believe my brother and I have reached 24 

an inflection point as additional items have warranted our 25 
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immediate attention," right? 1 

A. Yes. 2 

Q. And then you continue later, "Evoking and prompting a 3 

natural response and we are reaching out to you as it relates 4 

to the compensation structure," right? 5 

A. Yes. 6 

Q. You would agree that your message to Mr. Myers that 7 

evening did not mention the payroll document?  Would you 8 

agree with that? 9 

A. Yes, I do agree with that. 10 

Q. You would agree that your message to Mr. Myers does not 11 

indicate to Mr. Myers that a payroll document, or any other 12 

document for that matter, was inappropriately placed on the 13 

SharePoint, correct?  14 

A. Yeah, I do agree.  The text message I sent then is what 15 

I had sent. 16 

Q. When your brother -- when you were all in on Strata that 17 

day at the time your brother sent you the payroll document, 18 

was it your understanding that your brother was all in on 19 

Strata that day, as well, because it was all hands on deck 20 

getting ready for that presentation? 21 

A. Sometimes it's kind of like, get out of my way, I'm on a 22 

roll type of thing.  And then, like, if somebody's kind of 23 

like really, like, hammering away at something, you kind of 24 

just kind of like go and find something that's relevant to 25 
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do.  So I think that, like, I was in, like, my zone at the 1 

time.  I was, like, you know, nit-picking the presentation.  2 

And then, like, there was only so much, like, one person 3 

could do in that respect, so I think Andrew was like, all 4 

right, well, I'm going to be working on things that we're 5 

going to be preparing for elsewhere. 6 

Q. Do you know what he was actually working on at that 7 

time? 8 

A. Do I know what Andrew was working on at that time? 9 

Q. Yes. 10 

A. No.  You're juggling so many things.  You could be 11 

shifting from one -- every 2 hours could be something 12 

different.  So unless we were, like, doing something 13 

together, he might be off one way, I might be off another.   14 

Q. All right, so focusing on just you, then, if -- what he 15 

was doing, you at that time were all in on Strata; we can 16 

agree on that? 17 

A. Yeah.  Yeah, like I felt like I was in the appropriate 18 

position to be able to go through and decipher what was -- 19 

would be the correct wording and stuff like that.  So I kind 20 

of just took the initiative and did it that way. 21 

Q. Would you agree that at the time you were not working on 22 

Cunningham? 23 

A. No, I mean, it was still awareness.  Like I said, 24 

like -- 25 
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Q. Well, let me rephrase that.  Let me rephrase it.  That 1 

afternoon, would you agree that you were not working on 2 

Cunningham? 3 

A. Yeah, for that couple hours, I was doing the model 4 

type -- or I mean the presentation type stuff.  It was on the 5 

back burner.  It was just like anything else:  Like you do 6 

one task, you move on, you juggle back and forth.  So it was 7 

all, like, relevant, still brewing in that like, you know, 8 

that like cauldron of investments. 9 

Q. Okay, I'm going to ask you to turn to your Board 10 

affidavit again, if you could, and ask you to turn to page 6 11 

of that document, specifically line 17.  You stated in your 12 

affidavit, "On or about December 3, while we were working on 13 

the deep dive, Andrew came across a document called 'fully 14 

loaded payroll.'"  Would you agree that -- 15 

A. 17 of page -- 16 

Q. -- at page 6 of your affidavit, starting on line 17. 17 

A. Yeah, okay. 18 

Q. It says, " On or about December 3, while we were working 19 

on the deep dive, Andrew came across a document called 'fully 20 

loaded payroll.'" 21 

A. Right. 22 

Q. You believe that, with respect to you, yourself, for 23 

that afternoon, that's an incorrect statement, correct?  24 

A. No, because I worked on the Strata for a couple hours, 25 
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and then that was also like a thing that I was, let me just 1 

say, multitasking.  So, yes, I can multitask and do one thing 2 

for a couple hours, the next thing for a couple of hours.  So 3 

it was like a generalization.  Yes, that was also a hyper 4 

focus that was made apparent to us, but it's like the nature 5 

of this industry is like all your focus goes into everything 6 

at all times.  That's why you're working 80, 100 hours a 7 

week.  It's demanding.  It requires complete, you know, 8 

energy towards a lot of things.  And that's what makes it so, 9 

you know -- the compensation what it is.  It being a 10 

rewarding job, it's intense.  It's intense.   11 

 So, for the purpose of me stating that, it was, you 12 

know, it was relevant.  It was things that we were talking, 13 

discussing amongst Myers and Bill Coleman, even, for the week 14 

prior to that.  So I, in my experience, would consider that 15 

was at the same time period that we were supposed to be 16 

focusing on it, as well, is what I'm trying to say. 17 

Q. Let's turn to the next page of your affidavit, starting 18 

on line 8.   19 

A. Yes. 20 

Q. In the affidavit you say, quote, "When we saw the 21 

payroll document, I then reached out to Myers over Teams.  In 22 

the chat room was him, me and Andrew."  Let me stop there.  23 

What you're referring to there is your 9, approximately 9 24 

p.m., 9:19 p.m. -- or excuse me, 8:45 p.m. message to Myers 25 
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that evening, correct?  1 

A. I think it -- in mine it might say even earlier than 2 

that.  I don't know why the time scales are different.  3 

Because I think what they provided was a different time than 4 

what it says at the top of the text message I literally sent.  5 

But evening, it was evening, past 7 o'clock p.m. 6 

Q. So at least 3½ hours after your brother had forwarded it 7 

to you yourself, correct?  8 

A. Mm-hmm.  Yeah. 9 

Q. You then continue, "I told him," and by "told" you mean 10 

you told him in the message, right? 11 

A. "I told him that we wanted to discuss our compensation."  12 

That's correct.  "At his earliest convenience."  Correct.  13 

"And let him know that the payroll data had been made 14 

publicly available on Cunningham data room by mistake."  That 15 

statement right there -- 16 

Q. Let me stop you there.  So, there, you're referring 17 

again, still, to the message that we were looking at in 18 

Respondent Exhibit 8, right? 19 

A. Still to the method that we were looking? 20 

Q. Well, the method and the content of what you told 21 

Mr. Myers.  You sent him a one-chat message that evening that 22 

you'd like to have a conversation, you had additional items 23 

that warranted immediate attention, right? 24 

A. Yeah.   25 
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Q. You'd agree that your message says nothing about payroll 1 

data that had been made publicly available on the Cunningham 2 

data room boy mistake, correct?  3 

A. That's correct.  When I was explaining it to the field 4 

attorney, he asked me about my state of mind.  He's like, 5 

so -- when he was asking me that question, so he said, so you 6 

mean the payroll, and stuff like that.  So state of mind, 7 

yes, that's what I was talking about, partially.  So the way 8 

he summarized it and consolidating the two things, the text 9 

message is what it was.  And then the state of mind is kind 10 

of like an overlap.  I don't know the way he summarized it 11 

while taking my affidavit.  He explained he wanted kind of 12 

like, oh, so it was this, oh, so it was that, and this is -- 13 

you know what I mean?  That type of thing.  And the way he 14 

worded it was, you know -- consolidated it into like a 15 

statement. 16 

Q. Well, wait, Mr. -- let's turn to the very end of this 17 

affidavit, okay? 18 

A. Sure.  Yeah. 19 

Q. At the end of this affidavit is your signature, right? 20 

A. Yes, sir.  21 

Q. And you dated it June 3, 2020, right? 22 

A. I did. 23 

Q. And did you read all that bolded language above the 24 

signature? 25 
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A. I did. 1 

Q. And so you understood that what you were signing above 2 

this, in this nine-page document, was going to be correct and 3 

understood that it had to be correct subject to the penalty 4 

of perjury, right? 5 

A. I did, yes. 6 

Q. And you understood that these words had to be your 7 

words, not some board agent's words?  They were your words, 8 

under, subject to penalty of perjury, right? 9 

A. Yes. 10 

Q. Okay.   11 

A. But as I stated, that's the way that it was summarized.  12 

So, you know, that's literally -- but, you know, my -- what I 13 

told him, what I explained, and that's the summary.  I 14 

explained it to him in my words, and he took, you know -- all 15 

I could do was give him my words, and then he was supposed to 16 

summarize it.  So that's the way it played out.  I stand by 17 

what I sent to Myers.  And then, you know, I guess he was 18 

trying to get through with the interview and trying to gain a 19 

summary of it and that's the way it manifested on the page.  20 

So that's, you know, that's the way it is.  So I told him -- 21 

you know, the words I spoke to him were the truth, yes. 22 

Q. Let me ask you, he gave you the opportunity to read this 23 

statement before you signed it, right?  Would you agree? 24 

A. Yes.  I just want to -- like an edit?   25 
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Q. Well, he gave you the opportunity to read it, including 1 

the bold language where it had to be correct before you 2 

signed it, right? 3 

A. I don't believe he gave me the opportunity.  I believe 4 

it was prompted by the bold language.  Yes. 5 

Q. Did you take the opportunity to read it before you 6 

signed it? 7 

A. I recall reading it, yes, I do. 8 

Q. All right, continuing from your affidavit, on page 7, at 9 

line 12 -- well, actually, continuing right there in line 11, 10 

you thought it was closer to 7 o'clock, your next sentence 11 

here says, "I sent that message around 9 p.m. on or about 12 

December 3."   13 

A. Yeah. 14 

Q. So you would agree that that 8:45 time stamp that's in 15 

the message in the exhibit, Respondent Exhibit 4 -- Exhibit 16 

8, excuse me, would be accurate? 17 

A. Yeah, it was around that time.  I'm not, you know -- 18 

with shear whatever -- it was in the evening.  I had went 19 

home and crashed for 4 hours, I was spent, and then I got up.  20 

Me and Andrew were kind of talking about the day, and then 21 

felt like, you know -- came out, and I think that I was like, 22 

all right, well, you know -- given the factors that I 23 

explained previously about the wrapping up, the end of the 24 

week, you know, this is totally way different than what we 25 
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were conveyed upon being hired, like the total opposite.  So 1 

we thought that we had the right to speak up about it, and we 2 

did.  And, you know -- 3 

Q. Mr. Definis, so the next sentence in your affidavit, you 4 

continue, "The next morning, on or about December 4, when we 5 

went to work, Andrew and I were still discussing the document 6 

and decided that it would be best to also let Justin know 7 

that it had been put in the wrong data room by mistake," 8 

correct?  9 

A. Yes.  Yeah.  I don't know how much we were discussing 10 

it.  We got to our desks, we went and told Justin.  Myers 11 

didn't even respond to our text, the message before, the 12 

night before. 13 

Q. So you had not let Mr. Myers know specifically what the 14 

document was the prior evening; would you agree with that? 15 

A. Yes.  I said we came across -- the other items, so the 16 

other items -- 17 

Q. Mr. Definis, yes or no?  You would agree that you did 18 

not let Mr. Myers know that the additional document was a 19 

misplaced document on the system the prior evening, correct?  20 

A. Yes, I didn't. 21 

Q. And then the next morning is the first time you let 22 

Justin Coleman know that his document was mistakenly placed 23 

on the system, correct?  24 

A. Yes.  Not just the payroll.  Those documents, I mean, we 25 
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did it out of courtesy.  We weren't sure after it being on 1 

there, okay, for 37 days.  So it's kind of like -- 2 

Q. Mr. Definis, wait, wait.  I'm trying to -- when I read 3 

your affidavit, it says, "The next morning, Andrew and I were 4 

still discussing a document."  You can agree that the 5 

document that you're referring to here is the payroll 6 

document, correct?  7 

A. No, because it was just the act, the scenario, the event 8 

that took place, like the fact that Gregg Mallinder had 9 

uploaded this.  We were talking about, like, you know, kind 10 

of how does that happen, just like those things, not 11 

specifically just the payroll document in and of itself.  So, 12 

yeah, that's the truth.   13 

 It was just the whole situation in general, and the fact 14 

that, you know, a bill of sale, a brochure for upgrades for 15 

his house.  Like those types of things kind of like, we're 16 

like, all right, well, maybe we just let him know that, like, 17 

his own, like, decoration, like, you know, house stuff is up 18 

there, too.  So maybe it's like, you know -- that's why it 19 

was, like, a thing.   20 

Q. When did you find out that his bill of sale and all 21 

these other documents were on the system? 22 

A. I don't know.  That's just what was conveyed to me from 23 

my brother, in person.  Like, you know, those types of 24 

things.  Like, later, later, like 12 a.m. at night, the night 25 
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before.  Like just, like, explaining, like, all those, 1 

like -- because we started thinking about it.  It's like, 2 

well, yeah, that was weird that was on there for 37 days.  3 

We're not sure -- and then kind of like, he's like, yeah, he 4 

has, like, brochures for upgrades in his house.  Then we're 5 

like, oh, we better tell him in the morning.  That was like 6 

the extent of the -- you know, to let him know. 7 

Q. Well, actually, your affidavit says that you didn't 8 

decide to tell him until the next morning. 9 

A. Right.  I mean, there was like one -- 10 

(Simultaneous speaking.) 11 

Q. Wait, don't talk over me.  But the decision wasn't made 12 

the night before.  You went to sleep and, in fact, the 13 

decision was made the time in the morning, the next morning, 14 

correct?  15 

A. Sure.  Yes, that's correct.   16 

Q. So the prior evening, you were aware not only of the 17 

payroll document, but now you testified that you were also 18 

aware of the bill of sale for his home on the system? 19 

A. Yeah, like stuff like that, just like things that we 20 

thought that it would be like good for him to know. 21 

Q. And you were aware of that not because you were able to 22 

access the document yourself but because your brother told 23 

you the evening before, right? 24 

A. No, I was able to physically access it, I'm sure, if I, 25 
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like, put the effort in.  But I was just like, I can't be 1 

bothered, I'm too busy with so many other things.  Like, not 2 

bothered.  I shouldn't say that.   3 

Q. Mr. Definis, I thought you've testified that you 4 

tried -- you weren't able to open up the ZIP file.  At any 5 

point did you go back in and look at the documents in the ZIP 6 

file, or to this day you never were able to open up the ZIP 7 

file? 8 

A. No, when I opened up the ZIP file, it was empty, and 9 

that was -- like every file was empty. 10 

Q. Okay.  That's slightly different than what I think you 11 

said earlier.  So, when were you able to actually open up the 12 

ZIP file where you saw that all the folders were empty? 13 

A. When I told Justin Coleman that the files were up there, 14 

he didn't respond until 1 o'clock in the afternoon.  And I 15 

think it had been, like, 1 or 2 hours and I'm like, well, why 16 

is this still up there?  Maybe they're working on it, 17 

basically, right?  So, like, just to like -- I clicked on it 18 

to be like, yo, if it's still working, then, dude, I need to 19 

tell you that it's still there.  So, when I did, and then I 20 

what's it called -- downloaded it, when I opened it, 21 

everything was empty.  Yep. 22 

Q. But you yourself didn't actually tell Justin that the 23 

file -- the document was on the system, that was your 24 

brother, right? 25 



411 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. I believe, no, I believe -- let me see.  I believe I 1 

told him that. 2 

Q. Well, let's do it this way:  If you can turn to 3 

Respondent Exhibit 8? 4 

A. Yes. 5 

Q. It's Bates-stamped page 35. 6 

A. Okay. 7 

Q. Which is a message from your brother to Justin and to 8 

you that says, "Justin, there are files of yours on the 9 

Cunningham SharePoint that should not be on there." 10 

A. Right. 11 

Q. So, when we talk about providing notice to Justin 12 

Coleman, this is the message that you're referring to that 13 

was sent by your brother, correct?  14 

A. Oh, okay, yes, I understand what you're saying.  Yes. 15 

Q. And at the time, he doesn't say which files or 16 

specifically where on the Cunningham SharePoint, correct?  17 

A. No.  It was just his files, which his name's on it. 18 

Q. And when Justin responds, he asks, "Where?"  That's the 19 

next page of this exhibit, right? 20 

A. Yeah.   21 

Q. And then he asks, "Energy Plus Canada?" 22 

 MR. BONETT:  I'm going to object.  The documents, they 23 

speak for themselves.  We don't need to go through each one 24 

of these and ask him to read them.  And frankly, we're way 25 
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beyond the scope of direct.  And, you know, my direct was 1 

probably an hour, and now we're going into 2 hours of cross-2 

examination.  So I object to the scope of the questioning. 3 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, again, simply 4 

asking him -- I agree, simply asking him to read these 5 

documents isn't going to be helpful.  I've been very, very 6 

liberal in letting you ask your questions.  Mr. Bonett has 7 

not objected again since early on about how far beyond the 8 

scope of direct.  I tend to be fairly liberal with that, in 9 

general, because if it's somehow related, I'd let it be 10 

related.   11 

 I guess, I don't know that, you know -- on direct, he 12 

wasn't asked about most of these exhibits, to be real honest.  13 

And if I felt -- I tend to allow some for credibility.  But I 14 

don't see how asking him what these exhibits say when he 15 

hasn't testified on direct about them, how you can even be 16 

testing his credibility at this point, on these documents, 17 

because he's not testified about them before.  So I've been 18 

trying to give you lots of leeway, but I think we've sort of 19 

gone down that road a long ways.   20 

 Not that I'm cutting all your questions off, but I don't 21 

see, I guess I'm just not seeing these particular questions 22 

and how they're helpful to me in making a determination. 23 

 MR. GAMBURG:  They were foundational questions leading 24 

to additional questions, is all I was doing going through 25 
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those pages.  Again, I would have been through this and onto 1 

my actual real questions beyond the foundational questions. 2 

 JUDGE SORG-GRAVES:  I know, but we've been through this 3 

repeatedly.  I mean, I guess you can ask him to look at them 4 

and then -- you know, look at these three, and then ask him a 5 

question.   6 

 MR. GAMBURG:  That's what my intent was.   7 

 JUDGE SORG-GRAVES:  But then how -- I'm back to how does 8 

this connect to his direct testimony?  What did Mr. Bonett 9 

ask him about these particular documents and this particular 10 

issue that you're cross-examining him on? 11 

 MR. GAMBURG:  It's related to the payroll document in 12 

and of itself, which is at the crux of this entire case.   13 

 MR. BONETT:  I would beg to differ.  I think it's -- I 14 

kept my questions relatively short.  We covered a lot of 15 

ground with the first witness and, therefore, I knew that 16 

this witness, I didn't want to be duplicative.  And now we're 17 

going into, you know, a lot of the same stuff.   18 

 MR. GAMBURG:  This -- Charging Party in and of himself. 19 

 JUDGE SORG-GRAVES:  I understand that. 20 

 MR. GAMBURG:  And we still have a right to ask him 21 

questions at the core of his claims being brought to the 22 

Board. 23 

 MR. BONETT:  But you're asking him now to read through a 24 

document that's already in evidence. 25 
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 MR. GAMBURG:  All right, I've already said that's a 1 

foundational -- that I was getting to -- foundational 2 

questions getting to other questions.  At this point, I 3 

forgot where I was going, but -- 4 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, what I'll do 5 

here is allow you to go forward, but I would like you to 6 

focus on, I guess, from this point to the end of his term of 7 

employment.  So the issue of, I guess, this communication, 8 

communication about discharge.  Let's go towards the end here 9 

and focus on what was said and done in those last few days of 10 

his employment, okay? 11 

 MR. GAMBURG:  That was my -- 12 

 JUDGE SORG-GRAVES:  If you keep your questions there, 13 

then I'm good with that, okay?  Let's go forward. 14 

 MR. GAMBURG:  That was my intent.  Thank you. 15 

Q. BY MR. GAMBURG:  So Justin Coleman's asking those 16 

questions, and you respond.  The next message is you tell 17 

him, "Cunningham app plus Canada," correct?  18 

A. Yes. 19 

Q. Did you tell him the specific document? 20 

A. No, because it was more than just one document.  It was 21 

just there's stuff on your computer. 22 

Q. Okay.  Did you tell him the specific ZIP folder? 23 

A. It had his name on it, so I guess he would assume that 24 

if his, then it, you know -- it was like when I was -- day-25 
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to-day types of talking to somebody: hey, your stuff's on 1 

there, in the Cunningham data room, you know.  If you like, 2 

you know -- that's just the way it's expressed kind of on a 3 

daily, you know -- 4 

Q. Did you even -- did you tell him that it was the Ideals 5 

backup folder? 6 

A. Cunningham Ideals backup, yes. 7 

Q. Where? 8 

A. Where did I state that? 9 

Q. Yes. 10 

A. He said, "Which one?"  Cunningham Ideals.  Let me go 11 

through it.  Cunningham Ideals.  I don't know.  I don't know 12 

if it was put forward through your exhibits or through our 13 

exhibits.  It's in a -- yeah, I'm sorry. 14 

Q. -- you know, 55 minutes later, almost an hour later, he 15 

advises both you and your brother to delete the entire 16 

Cunningham Ideals 11/7 backup, right? 17 

A. Yes. 18 

Q. And as far as you're aware, you never told him that that 19 

was the actual folder, correct?  20 

A. No, in the text message it shows that we -- I don't 21 

think it's -- thank you -- it's not included in your 22 

exhibits.  I believe it's included in our exhibits, the part 23 

where we tell him which -- let me see.  I'm sorry, I just 24 

want to -- 25 
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 All right, I couldn't navigate towards it.  But 1 

Cunningham Ideal app in Canada, the backup.  Oh goodness.  2 

Where is this? 3 

Q. I'll represent to you that General Counsel's Exhibit 18 4 

is the same -- 5 

A. Exhibit 18? 6 

Q. -- back and forth.  And I will also represent on the 7 

record that there is no message from you or your brother 8 

specifically pointing to the Ideals folder. 9 

A. Okay.  "Thank you.  Can you please delete the entire 10 

Cunningham Ideals --" hmm.  Yeah, well, there would have had 11 

to have been a way for us to express to him that it was on 12 

the Ideals, it was the Cunningham Ideals.  Through this 13 

string, I don't know if it's including everything, to be 14 

honest with you. 15 

 I remember that we had a text message that stated -- I 16 

wanted to make sure because it wouldn't -- if it said 17 

Cunningham app in Canada, it wouldn't make sense for us to 18 

follow by saying Cunningham Ideals, or whatever, the backup 19 

room for it.  So, yeah, it doesn't make sense that it would 20 

just -- that we wouldn't follow up that by saying that, 21 

either.  "Can you please delete the entire Cunningham --" so, 22 

yeah, I mean, there's another message that includes us, I 23 

believe, telling him that, and that's just not included.   24 

 I mean, we have the screenshot of the text message that 25 
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we sent to him in a different format than this.  I mean, I'm 1 

just answering and being completely -- 2 

Q. So do you still have that screenshot? 3 

A. Yes, sir, I believe we do. 4 

Q. And you provided that to the Counsel for General 5 

Counsel?  6 

A. Yes, sir, I believe we have.   7 

Q. I will represent to you -- and also, again, you had a 8 

subpoena duces tecum for this hearing, correct?  9 

A. Yeah. 10 

Q. And that includes text messages, right? 11 

A. Yes, sir.   12 

 MR. GAMBURG:  But to Your Honor and Mr. Bonett, I don't 13 

recall seeing -- messaging in any of the General Counsel's 14 

documents or any of the documents that have been produced by 15 

the Charging Parties. 16 

 MR. BONETT:  Okay.  I mean, this is the document I put 17 

into evidence.  I don't have a document -- so you made a 18 

point.  You know, to the extent that that point is a good one 19 

for you, great.  GC-18 is the exhibit.  I don't have -- 20 

 JUDGE SORG-GRAVES:  Okay. 21 

 MR. BONETT:  I don't have anything else that I'm not 22 

showing. 23 

 MR. GAMBURG:  Okay, we'll continue.   24 

Q. BY MR. GAMBURG:  Mr. Definis, Justin Coleman eventually 25 
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gets back to you and says, delete the entire Ideals backup, 1 

right? 2 

A. Yeah.  Yes. 3 

Q. And your brother responds that he would do so, right? 4 

A. I'm sorry, say that again? 5 

Q. And your brother responded that he would do so, right? 6 

A. Yes, sir.  7 

Q. And you understood that to view the documents in that 8 

zipped file, you had to actually download them first to be 9 

able to then open them, right? 10 

A. Yeah, that's the function of a ZIP file. 11 

Q. And so, after notifying Justin Coleman that morning 12 

through the message, you then had a -- Mr. Myers comes to 13 

your work area where you and your brother are, to have a 14 

conversation, right? 15 

A. Yeah.  Like, he didn't respond to our message from the 16 

night before.  We told Justin about them, or sent a message 17 

to Justin, 9:18.  Myers comes in, not even aware that we told 18 

Justin, comes in unannounced to ask us about it.  And that's 19 

where that discussion came from, transpired. 20 

Q. And you'd agree that's the first time you told Mr. Myers 21 

about the actual specific payroll document? 22 

A. Yes. 23 

Q. And did Mr. Myers express any displeasure with you 24 

that -- from the activity by you in terms of the payroll 25 
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document being on the system? 1 

A. Like we shouldn't have accessed it or what you're 2 

doing -- like, there was none, never.  Like there was 3 

absolutely -- like, he was like, who uploaded it?  I was 4 

like, Gregg Mallinder.  He's like, oh, Jesus Christ, you 5 

know.  And then he's like -- but beyond that point, and then 6 

he wanted to talk about, you know, how we felt about work and 7 

how we felt about our jobs.  And then we told, you know, how 8 

we felt.  We felt like, you know, that there was a lack of 9 

transparency, those types of things.  But he never, like, 10 

never told us that the accessing was wrong.  You know, you 11 

shouldn't have done that, or I'm going to go tell this person 12 

now, or you know it's against -- none of that.  It was 13 

actually, like, no mention of it whatsoever. 14 

Q. So, would you agree he didn't express any displeasure 15 

with you with respect to the payroll document? 16 

A. No, he just told us to make sure that we told Justin.  17 

Which we already did before he even had to tell us. 18 

Q. Did he express any displeasure to you in terms of 19 

wanting to talk about compensation during that meeting? 20 

A. No, he believed that -- he agreed that, like, we were -- 21 

you know, he felt like we were lied to.  He felt like he 22 

had -- was in a similar situation, too. 23 

Q. And the similar situation that he shared with you was 24 

when he himself saw the pay of another employee, correct?  25 
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A. No, just that he was promised things that they told him 1 

that would happen in a year that just lapsed, that they never 2 

made good on. 3 

Q. Do you recall him sharing with you that he had seen what 4 

Rick Cott was making and that that similarly made him upset? 5 

A. I recall him saying that Josh Myers -- or Coleman sent 6 

him a document, and then Josh Myers was saying, responded to 7 

Josh Coleman saying, hey, you sent me this by accident.  But 8 

what he said to us was like, yeah, I mean -- or something 9 

like he was pissed off about what Rick was making.  He didn't 10 

feel like some people -- I don't -- I'm trying to recall what 11 

Seth was making.  Like he was being paid too much or 12 

something like that. 13 

Q. What you're referring to in terms of Josh Coleman 14 

sending him a document with Rock Cott's compensation, you 15 

agree that Mr. Myers shared with you that experience with you 16 

that morning, December 4th, his own personal experience? 17 

A. No, he only explained that at the unemployment hearing, 18 

that detail.  He explained before that he knew about Rick's 19 

comp, but not how he knew.  He only explained that he knew he 20 

was making that much money.  But at the unemployment 21 

compensation hearing, he further explained that, I guess.  So 22 

I don't know that at the time, how he knew or whatever it 23 

was. 24 

Q. And so that meeting was left with did you let Justin 25 
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Coleman know about it, you said yes, and that's how the 1 

meeting ended; is that right?  2 

A. No.  Like, the last thing he said was you let Justin 3 

Coleman know?  Is that what you're asking? 4 

Q. Yes.  In regards -- told him that you did it and that's 5 

where the meeting ended that morning? 6 

A. No. 7 

Q. Okay, continue. 8 

A. He entered the office, he said, you know, what was it, 9 

like, well, you know, what's it about, what, you know, it 10 

provoked, whatever.  And we said that, well, Gregg Mallinder 11 

had uploaded the Cunningham Ideals, or something like that, 12 

and, like, with it were, like, Justin Coleman's, like, things 13 

of Justin Coleman's.  You know, the payroll.  So I explained 14 

that.  He goes, okay, did you tell Justin?  Yes.  Because we 15 

did.   16 

 And he said, all right, well -- and then he went into 17 

talking about, like, our job and stuff like that and, like, 18 

how we were feeling.  Basically, like what provoked you to 19 

reach out about the compensation structure?  Oh, because, you 20 

know, well, it's the last week here.  You know, all the 21 

things that I had explained to you, basically like, you know, 22 

we're wrapping up this project, it's the last you're here, 23 

you said you were going to do this, basically.  And, you 24 

know, it was just a multitude of factors that intersect with 25 
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one another at the end of the year.   1 

 And, you know, another factor we would mention is that 2 

we feel lied to.  We were told when we were -- upon accepting 3 

employment, in that regard, that everybody's base salary is 4 

so low because the bonuses are so high.  He's like, yeah, 5 

well, he lied to you about that.  And he's like, that's not 6 

true.  And then he told us -- that's when we told him what we 7 

were making.  He said he had an idea, at first, and I said, 8 

you know, do you know what we're making here?  And he said, 9 

no, I don't.  And I told him, and then he kind of, like, took 10 

a deep breath and was like, oh my god, basically like I wish 11 

you didn't basically tell me that, almost, because that's 12 

like so, you know, unfortunately low.   13 

 And he said, well, you negotiated poorly.  And I said, 14 

no, I didn't.  We were supposed to be adjusted after 3 15 

months.  And he told us that everybody's base salary is low 16 

here because the bonuses were so high.  And we were 17 

supposed -- it was supposed to be adjusted based on, like, 18 

what we were able to showcase.  And that's why our work 19 

behavior was as such.  Like, of course I'm going to learn as 20 

much as I can, be the best as I can to produce as much as I 21 

can and accomplish these things because I want it to be tied 22 

to a benchmark based on merit.  We -- 23 

Q. Mr. Definis, I'm sorry, I just want to make sure.  Are 24 

you still referring to the content of the meeting of December 25 
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4th? 1 

A. Yes, I am. 2 

Q. Okay.  All right, my question was, how did the meeting 3 

come to an end? 4 

A. Oh, okay. 5 

Q. That was my question. 6 

A. Yeah, I get it.  I know.  I'm like so with -- so I told 7 

him, listen, what another person's making here is not a 8 

factor.  The factor that we were lied to is what brings up 9 

that element in the discussion.  But I told him three times, 10 

I made it clear to him, we just want what's fair and that I 11 

have the benchmarks.  I don't want to use -- I don't care 12 

about what other people are making because I know that my 13 

work product and the types of roles that I am doing I have 14 

benchmarks for.   15 

 He acknowledged that and said thank you.  He asked -- 16 

okay, well, like he kind of got frustrated.  He's like, well, 17 

tell me what you like, basically, want.  Like, what do you 18 

think's fair?  And I was like -- and this is -- so 2020, not 19 

the end of 2019.  For 2020, I stated, well, I believe that, 20 

based off of our information, 125 with a 20, I think it was 21 

like 20 to 50-percent bonus, 125 base.  So he's like, oh, so 22 

175 in.  I was like, you know, I guess, if that's what you're 23 

going to, like, try and, like, to lump it as.   24 

 But that, and then he said, okay, actually, that's 25 
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actually fair.  He's like, that's what I had in mind.  He's 1 

like, all right, I'm going to take, you know, I'm going to 2 

take this whatever, to the Colemans or something.  That's the 3 

last thing he said.  No, like, anything else.  That was the 4 

last thing he said.  He said, thank you for reaching out, 5 

this and that, thank you for -- you can always come to me 6 

about, like, these types of things.  He's like, I'm going to 7 

take that number, you know, because I find it to be fair, and 8 

then boom.  We haven't spoken to him.  The next thing I know, 9 

2 days later, I was being brought up into a room and 10 

terminated. 11 

Q. Well, let's go to that termination meeting.  And you 12 

testified on direct examination what was said during that 13 

meeting, so I'm not going to rehash that.  But, what I would 14 

ask you, though, is, during the meeting, do you recall 15 

whether Mr. Myers was reading off a document? 16 

A. He was. 17 

Q. Did it appear to you that he was reading from that 18 

document as he was speaking to you to tell you the reason for 19 

your discharge? 20 

A. Yes. 21 

Q. The meeting started with him reading from that document 22 

the reasons for your discharge and your choice? 23 

A. Yes, sir. 24 

Q. And then I don't want it rehashed, but you told 25 
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Mr. Bonett on your direct that you then got into a back-and-1 

forth about -- that sort of thing.  He telegraphed to you the 2 

reasons and then you engaged in that back-and-forth; is that 3 

correct?  4 

A. Yes, sir, that's correct.  5 

Q. The last area of questions I have for you are with 6 

respect to the handbook.  On direct examination, you were 7 

asked about the employee handbook.  Do you recall that 8 

testimony? 9 

A. Of today, the testimony of today? 10 

Q. Yes. 11 

A. Yes. 12 

Q. That's the part I'm asking about, yeah. 13 

A. Yes, sir, I do. 14 

Q. If we can turn to Respondent Exhibit 3? 15 

A. Respondent Exhibit -- yes.   16 

 Yes, I'm here. 17 

Q. Now, earlier, on direct examination, you had testified 18 

that you don't recall receiving a Vesta Advisor Compliance 19 

Manual.  That was your testimony, right? 20 

A. By signing below -- say that one more time for me?  21 

Repeat that for me one more time, I'm sorry. 22 

Q. Earlier, on questioning from Mr. Bonett, you testified 23 

that you don't recall ever receiving the Vesta Advisor 24 

Compliance Manual. 25 
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A. That's correct.  Yes.  1 

Q. But if you look at Respondent Exhibit 3, the first page 2 

of that, Bates page 9, that's your signature, right? 3 

A. Yes, sir, it is. 4 

Q. And you dated that June 18, 2019, right? 5 

A. Yes, sir.  6 

Q. And at the top of this, it says, "By signing below, I 7 

hereby acknowledge receipt of Vesta Advisor, LLC's Compliance 8 

Manual," correct?  9 

A. Yes. 10 

Q. And then it continues on that you're going to be 11 

responsible to comply with the policies in that manual, 12 

right? 13 

A. Yes, that's correct.  But I didn't receive that manual.  14 

I received the handbook.  Even though you signed the document 15 

certifying that you received that document on that day, your 16 

testimony today is that you never received the compliance 17 

manual from Vesta Advisors, right? 18 

A. No.  We were sent the handbook and then we were given 19 

that piece of paper.  That's like a scanned copy.  That's a 20 

piece of paper that was handed out to us.  And then one of 21 

the interns at Vesta was going around the office collecting 22 

it, saying, Brian gave you the handbook, right?  Read it and 23 

then sign this.  And then this is what that was in relation 24 

to the 2018 handbook that we were given.   25 
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 And I was, like, so busy with work that I didn't even 1 

sign it for like 3 weeks.  It sat on the front of my desk and 2 

it was just one of those things.  And I was like -- I had to 3 

look back to exactly what they were even talking about.  So 4 

then I, like, quick clicked on the email, made sure that I, 5 

like, you know, acknowledged what that was.  And then they 6 

said, you know, sign this or else you basically, like, can't 7 

be employed here or something, more or less, like, you know, 8 

an obvious thing.  Yeah, so I -- 9 

Q. At the time you signed this acknowledgement, did you 10 

actually go back to the physical document that you had 11 

received -- 12 

A. Yeah. 13 

Q. -- concerning the policies of the company? 14 

A. Yes, I did. 15 

Q. And did you match that up with the document that you 16 

were signing acknowledging your receipt? 17 

A. Did I acknowledge it? 18 

Q. Did you match up -- 19 

A. Yeah, I can't recall that -- I'm sorry, I'm listening to 20 

you, though. 21 

Q. My question was, did you -- so you went back into your 22 

documents to find the policies that you had received.  Did 23 

you match that document up with the acknowledgement of the 24 

receipt that you were signing saying that you received it? 25 
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A. It was conveyed to me that what was given was what the 1 

pamphlet was for.  So I signed, acknowledging, because that's 2 

what they were asking:  Did you look at the handbook?  Make 3 

sure you got it.  Here's the piece of paper for it.  I didn't 4 

know if, like, from a company standpoint how they worded it.  5 

Because, you know, for the purpose of LLC to mean certain 6 

things.  I signed it in relation to how it was conveyed to 7 

me, and that's it.  Yeah.   8 

Q. Just one last question.  When you say "they," who is the 9 

"they" from the company that's saying sign this, did you 10 

receive that, that sort of thing that you were just referring 11 

to? 12 

A. So this was handed out to us, the paper, at first. 13 

Q. By whom? 14 

A. I'm going to -- I want to be accurate on who it is.  It 15 

was one of two people.  It was Brian Gallagher or it was -- I 16 

don't want to speculate because the damn thing might have 17 

been on my desk before I even -- you know what I mean?  When 18 

you get in, in the morning.  But I do know that the handbook 19 

was sent to me by Brian Gallagher.  That's what I do know.  20 

And two, I know who it was collected by. 21 

Q. Okay, who collected it? 22 

A. So one of the interns, Sophia Provedano, collected it. 23 

Q. Okay.  And when you say "collected it," collected the 24 

acknowledgement of receipt document? 25 
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A. Yes, sir.  1 

 MR. GAMBURG:  That's all my questions on cross subject 2 

to redirect. 3 

 JUDGE SORG-GRAVES:  Mr. Bonett, do you have any 4 

questions right now? 5 

 MR. BONETT:  Just a few, Your Honor.  I won't be long. 6 

REDIRECT EXAMINATION 7 

Q. BY MR. BONETT:  Mr. Definis, did you ever exceed the 8 

access you were given to the Respondent's work computers?  9 

Did you ever go beyond the access you were given? 10 

A. No. 11 

Q. Did you ever hack an account? 12 

A. No. 13 

Q. Did you ever steal a password or anything like that? 14 

A. No. 15 

Q. Did you need a password to get into the SharePoint 16 

documents? 17 

A. Just my password as a user login, and then that gives 18 

you the website. 19 

Q. Okay.  Did anyone prior to this trial ever say to you 20 

there were some concerns about the emails that were 21 

referenced in Respondent's 8 and 9?  And I'm speaking about 22 

the ones that were -- one of them was 2:20 in the morning, 23 

the other one was at 12, after midnight. 24 

A. Say it again, Ed?  I'm sorry. 25 
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Q. Okay, in the discharge meeting or the unemployment 1 

meeting, did anyone ever show you Respondent's Exhibits 8 and 2 

9 and say there was a problem with those?   3 

A. No.  They provided no -- they submitted no evidence.  4 

And none of it -- it was established by the employee 5 

representative that access was never the issue.  He even 6 

stopped to say, I just want to make things clear, access was 7 

never the issue.  So, yeah, they never presented these things 8 

in the unemployment hearing. 9 

Q. When was the first time you learned that you accessing, 10 

or Andrew accessing that payroll document was the reason, or 11 

a contributing reason to your discharge? 12 

A. When was the first time that access was the issue?  When 13 

the NLRB investigator started sending the communication  14 

Back-and-forth.  You know, relaying the communication from 15 

the Respondent to us about, like, well, this person, they're 16 

saying these types of things, like this has been their 17 

response. 18 

 MR. GAMBURG:  I'm going to object, Your Honor.  I mean, 19 

if we're going to use communications between the Charging 20 

Party and the NLRB as a sword, then, you know, I want to have 21 

the opportunity to ask for production of all those 22 

communications at this point.  Because they can't be used as 23 

a sword and a shield at the same time. 24 

 MR. BONETT:  I'm not sure -- I asked him when was the 25 
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first time he heard that that was such a defense.  He said 1 

during the investigation.   2 

 MR. GAMBURG:  Are you asking him to disclose 3 

communications with the Board agent? 4 

 MR. BONETT:  No. 5 

 JUDGE SORG-GRAVES:  Excuse me, Mr. Gamburg, Mr. Bonett.  6 

I think the question of when he came to know that these 7 

particular exhibits or documents were in question is a fair 8 

question.  And we'll just leave it as during the 9 

investigation.   10 

 MR. GAMBURG:  Thank you. 11 

 MR. BONETT:  Thank you. 12 

 THE WITNESS:  If I may respond? 13 

 JUDGE SORG-GRAVES:  No, not right now. 14 

Q. BY MR. BONETT:  That's okay. 15 

A. Okay, I'm sorry. 16 

Q. I know there was a few questions about how Mr. Myers 17 

felt when you raised the issue of pay in October and August 18 

and March, but were any of those times getting close to your 19 

annual review? 20 

A. So did we -- 21 

Q. I'm just asking you the times where you talked to him 22 

about pay in March and August and in October, were those 23 

close to the time where you were going to be getting your 24 

annual review? 25 
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A. I'm sorry, Ed, I don't understand.  It's probably more 1 

simple than I'm thinking. 2 

Q. Okay.  I'm just asking you -- all right, let me ask you 3 

this way:  The time you asked about pay in December, 4 

December 3rd, right? 5 

A. Mm-hmm. 6 

Q. How close was that to your annual review, or your 7 

appraisal that was coming up? 8 

A. Oh, I asked it when it was the last time I thought that 9 

this person would be available for the annual review. 10 

Q. Did you think that was going to be imminent? 11 

A. That the review would actually happen? 12 

Q. Yes. 13 

A. To be honest, I was unsure that it would happen at that 14 

date, and I just wanted, you know -- because of the things 15 

that led up, it being passed along, of course, down the road, 16 

kicked down the road, I wanted to make sure that what, you 17 

know, that person, what they told me was going to be what 18 

they would stand by.  I relied on that, and that's why I kind 19 

of, you know, asked at that time. 20 

Q. Okay.  Could I ask, was the level of urgency higher in 21 

December of 2019 than it as in the prior times? 22 

A. I think that we felt that because we were told that it 23 

was the end of the year that we had more of like an 24 

additional part to say, okay, well, isn't this what you 25 
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were -- you know, we were given, more or less, a timeframe, 1 

and we just wanted -- we felt that it was appropriate because 2 

there was a timeframe set.  So at that point, we felt like, 3 

because it was closer, we were more justified because we had 4 

both mutually, like, understood that that was the timeline.  5 

So yeah, I guess. 6 

Q. All right.  And did you convey in December to Josh Myers 7 

that you discovered or knew that you were now the lowest-paid 8 

employees? 9 

A. I didn't personally say that we're the lowest-paid 10 

employees.  I said that we were lied to; that we are among 11 

the lowest paid at the organization, but that we were lied to 12 

and that it's actually like we're the only ones who are 13 

actually paid the lowest. 14 

Q. All right.  Now, just to clarify, Andrew found the 15 

payroll document, you did not find it? 16 

A. Yes. 17 

Q. And you had not searched, been searching at that time in 18 

the Cunningham app -- or Cunningham SharePoint on that day? 19 

A. No, you're right.  Yeah, I -- no, I didn't search there.  20 

I wasn't on the page, no. 21 

Q. Okay.  Now let me show you -- one second.  General 22 

Counsel 17.  Let me see if I can find that. 23 

A. Yes.  It's a single document; is that right?  Or maybe 24 

I'm confused which version. 25 
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Q. Yeah, let me just -- 1 

A. Oh, it's one of the one -- I see.   2 

Q. Okay.  So General Counsel 17 is this.  It's a different 3 

version than Respondent's exhibit.  And in this one, if you 4 

look at the top, how does this exhibit differ from the one 5 

that looks like an email in the Respondent exhibit? 6 

A. Let me look at both just to be, like, objective about 7 

the -- where is it in the Respondent's exhibits? 8 

Q. So GC-17, and I think it's Respondent Number 9. 9 

 MR. GAMBURG:  8. 10 

 THE WITNESS:  Okay.  8? 11 

 MR. BONETT:  Or 8. 12 

 MR. GAMBURG:  8, Bates page 34. 13 

 MR. BONETT:  8, 8, right.   14 

Q. BY MR. BONETT:  I just want to -- 15 

A. 8, page 34. 16 

Q. Yeah, "I have reached an inflection point"? 17 

A. Okay, I got you.  Oh, I guess that's when he received 18 

it. 19 

Q. Okay.  So I'm just trying to understand.  This in the GC 20 

exhibit looks like -- is that what they call a chat? 21 

A. Yeah, it's a screenshot of the actual, like, like the 22 

user interface of what you actually see when you're in the 23 

chat room. 24 

Q. Okay.  Would that have been closer to, like, the 25 
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original form that this was? 1 

A. Yes. 2 

Q. Okay.  And what's the time on that, on that chat? 3 

A. For ours, it would probably be the -- it was the sent 4 

time, the time I sent the message.  Sorry.  Which was 7 -- 5 

sorry, it's grainy.   6 

Q. 7:16, you could see it. 7 

A. Sorry.  Yes.  7:16, yes. 8 

Q. All right.  So, why, if you know, would there be this 9 

difference? 10 

A. In format? 11 

Q. Yeah, and then in the times.  The times are all 12 

different. 13 

A. I guess because it was coming from my end, so it's my 14 

sent end.   15 

Q. Do you know if there's like a translation issue?  I'm 16 

not technical enough to know.  If you turn something that's a 17 

chat into an email, does it --  18 

A. Yeah, I don't -- I've never had to do it.  I think you 19 

can access it through your email on SharePoint.  There's a 20 

way to, like, basically turn chat into -- or derive it, to 21 

pull it for documentary purposes, but I have not idea how 22 

that IT side works. 23 

Q. You mentioned that Gregg Mallinder put those documents 24 

on there, the documents, the payroll and some personal stuff 25 
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of Justin's; is that right?  1 

A. Yeah, put it in the file that contained those.  And it 2 

said "Last Modified," which typically means like -- the 3 

modifier is usually the author, if that makes sense. 4 

Q. Do you know whether Gregg Mallinder received any sort of 5 

discipline or got in trouble for putting those documents in 6 

the wrong place? 7 

A. No, he was not disciplined.  No, he wasn't. 8 

Q. Do you know if he's still working at Vesta? 9 

A. That's what it says on his LinkedIn.  And, you know, 10 

it's been 2 years and it still says it, so -- 11 

Q. Okay. 12 

A. That's as far as I can recall, or reference to. 13 

Q. All right, I think that's going to be it.  Let me just 14 

look at my notes.  One second. 15 

(Pause.) 16 

 Now, there was some stuff made out of when you told 17 

Justin about the Cunningham Canada and the Ideals.  Is there 18 

a difference between a Cunningham Canada SharePoint and a 19 

Cunningham Canada Ideals? 20 

A. Okay, Ideals, it's a third-party cloud.  It's like a 21 

website.  You kind of hire them.  It's for extra storage.  22 

Maybe it's because you want to -- if they only wanted to give 23 

the attorneys access to that portion and not our entire 24 

SharePoint, they would use like a service like Ideals so that 25 
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they could, the attorneys could access a website and go into 1 

that data room, something like that.  Or just for sharing to, 2 

like, other operators.  Like it has multi -- it's 3 

multifaceted use.   4 

Q. Okay.  And you testified that you think you recall 5 

saying something about Ideals to Justin.  Let's assume you 6 

didn't. 7 

A. Okay. 8 

Q. Was it because you were trying to cover something up?  I 9 

mean, what -- 10 

A. No.  Yeah. 11 

Q. Why would you omit Ideals? 12 

A. Why would I tell him? 13 

Q. No, no, if you omitted, if you did not say it, would 14 

there have been a reason why you wouldn't tell him Ideals? 15 

 MR. GAMBURG:  Objection.  It's calling for speculation.  16 

And it was also leading.   17 

 THE WITNESS:  It did break up a little bit, so I didn't 18 

hear -- 19 

 JUDGE SORG-GRAVES:  Okay, let's -- 20 

 MR. BONETT:  My question, really, is, I mean, it seems 21 

that there's an inference of some nefarious motive not to say 22 

Ideals even though he did tell him it was in the Cunningham 23 

Canada, and I'm just asking was there any intent to deceive 24 

him. 25 
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 THE WITNESS:  No.  No, the intent --  1 

 JUDGE SORG-GRAVES:  Wait, Mr. Definis.  2 

 THE WITNESS:  I'm sorry. 3 

 JUDGE SORG-GRAVES:  I'm going to allow the question for 4 

various reasons, but to clear up the issue.   5 

 Go ahead, Mr. Bonett.  6 

 MR. BONETT:  Okay.  I'll start over. 7 

 JUDGE SORG-GRAVES:  Yeah, try to ask it clearer, please. 8 

Q. BY MR. BONETT:  Okay, assuming you did leave out Ideals, 9 

the word Ideals, why would you have left out the word Ideals? 10 

A. Well, one, I didn't say it in the first place.  My 11 

brother alerted Justin.  But two, it was on the front page of 12 

the Cunningham.  It was right smack dab, like the first thing 13 

you would enter.  There was nothing -- I would always -- I 14 

always worried about what I could show for merit and I always 15 

worried about doing the right things, and then telling them, 16 

as well. 17 

 So I told him.  I didn't have a like, in my mind, like a 18 

fear that it would turn into you accessed this wrong.  I did 19 

it because -- out of courtesy for the person, you know?  It 20 

was up there for 37 days.  I didn't know either way, but to 21 

just be sure because, you know -- I just told him because, 22 

you know, that's how I felt was the right thing to do. 23 

Q. Okay, thank you.   24 

 MR. BONETT:  I have no further questions. 25 
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 JUDGE SORG-GRAVES:  Mr. Gamburg? 1 

 MR. GAMBURG:  Yes, Your Honor, just a few. 2 

RECROSS-EXAMINATION 3 

Q. BY MR. GAMBURG:  Mr. Definis, going back to GC Exhibit 4 

17, which is the screenshot of the chat message December 3, 5 

2019, do you know whether prior to -- recall whether prior to 6 

sending the message to Josh Myers that evening, whether you 7 

shared a draft of the chat message with your brother before 8 

doing so? 9 

A. Like this is what I'm going to say? 10 

Q. Yes. 11 

A. Do I remember sharing a draft of it like, hey, do you 12 

think that this is, like, the appropriate thing to say?  I 13 

can't speculate as to whether I did.  I remember before going 14 

over do you think -- do you agree with that, that this is, 15 

like, the right way to represent this, I don't recall, but 16 

loosely.  So I can't speculate as to whether or not I had.  17 

But we would always -- if we were going to communicate 18 

something together, we would agree about what we were going 19 

to say on behalf of one another, so yeah, for that -- 20 

Q. Is it possible that what's reflected in GC-17 that has 21 

the time stamp at 7:16 is a draft and that that would explain 22 

why the later version that's in Respondent's exhibit that is 23 

at 8:45 has a different time? 24 

A. Yeah, I can't speculate on to why it would be that way.  25 
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All I know is that -- I can't recall.  I know that -- I 1 

remember it just being around that timeline.  I remember 2 

passing out, crashing for 4 hours, waking up -- going back, 3 

like, and saying, okay, let's reach out.  And then that was 4 

it.  As far as, like, the time stamps are concerned, I would, 5 

yeah, I would like to say that I can confirm that it occurred 6 

at that time, but that's about it.   7 

Q. You just -- 8 

A. -- 2 hour -- mm-hmm.   9 

Q. You just, on redirect, stated that -- and by the way, it 10 

was you that said the name -- and it was your message to 11 

Justin Coleman at 1:10 p.m., Cunningham app plus Canada.  And 12 

on redirect, you said that just providing that, there was no 13 

intent to deceive in terms of where the document -- 14 

A. Right. 15 

Q. -- where the document was, right? 16 

A. Yes. 17 

Q. Prior to you sending that, the day before you had 18 

received the actual file path from your brother in a chat 19 

message, right? 20 

A. The file path? 21 

Q. Yeah, we looked at that earlier today.  He sent you the 22 

actual file path that then had all the ZIP folders listed 23 

under.  Do you recall that chat that your brother sent to you 24 

on December 3rd? 25 
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A. Yeah.   1 

Q. If you wanted to advise Justin Coleman exactly what it 2 

was that you were referring to, why not just copy and paste 3 

that and send it to Justin Coleman to tell him exactly where 4 

you were talking about? 5 

A. I felt like it could be accomplished the same way 6 

because it was right on the front page.  So there was like 7 

kind of, you know -- there was no -- it was just alerting 8 

that person and there was, like, no, like, crazy thoughts 9 

about it.  Because we have, like, you know, done those 10 

things.  We have alerted, told people before.  Like, it was 11 

never, like, it's like to what exact -- like, I would like -- 12 

it was never expressed that way.  It was kind of like, okay, 13 

thank you for telling me that it's there.  Which he had 14 

stated. 15 

Q. The front page that you're referring to, what exactly 16 

are you referring to when you say "front page"?   17 

A. So, when you --  18 

Q. Front page of what? 19 

A. Say that again? 20 

Q. Front page of what? 21 

A. The Cunningham app in Canada's SharePoint, it almost 22 

looks like if you were to click on, like, Yahoo.  So 23 

Cunningham app in Canada, it would like -- if there's, like, 24 

news articles, like on Yahoo, it would be, like the same 25 
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thing would be, like, presented on SharePoint with files, 1 

with the most recent uploads.  So that's where is that 2 

exhibit folder was, just right on the front of it.   3 

Q. It would have a reference -- what was the exact 4 

reference to it on that front page? 5 

A. "Cunningham Ideals Backup 11/7," that's what it said 6 

right on top of the folder. 7 

 MR. GAMBURG:  Okay, no further questions from me subject 8 

to further redirect.   9 

 JUDGE SORG-GRAVES:  Mr. Bonett? 10 

 MR. BONETT:  No, Your Honor, I'm good with this witness.  11 

Thank you. 12 

 JUDGE SORG-GRAVES:  Thank you for your time, Nicholas. 13 

 THE WITNESS:  Thank you. 14 

 JUDGE SORG-GRAVES:  Depending upon Mr. Bonett and 15 

whether he believes that you would be called as a rebuttal 16 

witness, you may or may not be able to listen in to the 17 

proceedings.  I'll leave that in his hands.  But even if you 18 

do listen in to proceedings, you are still under the 19 

sequestration order and do not discuss your testimony, or 20 

anybody else's testimony, with anyone until the hearing is 21 

complete. 22 

 MR. BONETT:  Thank you. 23 

 THE WITNESS:  Understood. 24 

 MR. BONETT:  Your Honor, I can represent that I do not 25 
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plan to call Mr. Nicholas Definis.   1 

(Witness excused.) 2 

 MR. BONETT:  And I would ask at this time if Counsel for 3 

Respondent could delete the affidavit. 4 

 JUDGE SORG-GRAVES:  And I understand that you've sent 5 

both of these affidavits to Mr. Perryman, as well; is that 6 

correct?  7 

 MR. BONETT:  Yes. 8 

 JUDGE SORG-GRAVES:  And that Mr. Perryman understands 9 

that he is to take the same procedures.  And that both 10 

Mr. Gamburg and Mr. Perryman, if they don't know how to, need 11 

to learn how to delete these documents in their downloads.  12 

Because if they opened them up and looked at them, they were 13 

downloaded somewhere on your computer.   14 

 MR. PERRYMAN:  No problem. 15 

 JUDGE SORG-GRAVES:  Thank you, Mr. Perryman.  16 

 Thank you, Mr. Gamburg.   17 

 MR. GAMBURG:  I can tell you they're definitely deleted 18 

from my Outlook. 19 

 JUDGE SORG-GRAVES:  Okay.  Mr. Bonett, do you have any 20 

additional witnesses? 21 

 MR. BONETT:  No, Your Honor, I don't. 22 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, I'm sorry, we've 23 

slept about a month of nights since we opened this hearing 24 

and I can't recall whether you reserved the right to make 25 
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opening statement at this point or if we listened to one at 1 

the beginning. 2 

 MR. GAMBURG:  I gave an opening statement already, Your 3 

Honor.   4 

 JUDGE SORG-GRAVES:  Okay.  Sorry I can't recall for 5 

sure.  I do remember knowing what the issues were, but 6 

whether that came from you or Mr. Bonett, I'll have to look 7 

back at the transcript.  Thank you.   8 

 MR. BONETT:  We both had eloquent opening statements, 9 

yes. 10 

 JUDGE SORG-GRAVES:  Okay. 11 

 MR. BONETT:  Thank you. 12 

 MR. GAMBURG:  Mine less memorable, but -- 13 

(Laughter.) 14 

 JUDGE SORG-GRAVES:  Let's go off the record for a 15 

moment. 16 

(Off the record from 4:10 p.m. to 4:30 p.m.) 17 

 JUDGE SORG-GRAVES:  Okay, let's make sure we're on the 18 

record. 19 

 And, Mr. Perryman, if you would call your first witness? 20 

 MR. PERRYMAN:  Thank you, you know.  On behalf of 21 

Respondent Vesta VFO, we're calling Sagar Dalal as our first 22 

witness.   23 

 JUDGE SORG-GRAVES:  Mr. Dalal, I need to ask you to 24 

raise your right hand.   25 
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(Whereupon, 1 

SAGAR DALAL 2 

was called as a witness by and on behalf of the General 3 

Counsel  and, after having been duly sworn, was examined and 4 

testified as follows:) 5 

 JUDGE SORG-GRAVES:  And will you state your name and 6 

spell it for the record? 7 

 THE WITNESS:  My first name is Sagar, S-a-g-a-r.  My 8 

last name is Dalal, D-a-l-a-l. 9 

 JUDGE SORG-GRAVES:  Okay.  Mr. Dalal, are you in a room 10 

by yourself? 11 

 THE WITNESS:  Yes.  I'm in my home.   12 

 JUDGE SORG-GRAVES:  Okay.  And during your testimony 13 

today, you need to make sure you refrain from looking at any 14 

information or receiving any communications from anyone, 15 

whether it be in person, by chat, text, email.  Anything 16 

other than what the attorneys or I ask you to look at is not 17 

appropriate during your testimony.  Do you understand? 18 

 THE WITNESS:  That is understood.   19 

 JUDGE SORG-GRAVES:  Okay.  Mr. Perryman, you can go 20 

ahead with your witness. 21 

 MR. PERRYMAN:  Thank you, Your Honor. 22 

DIRECT EXAMINATION 23 

Q. BY MR. PERRYMAN:  Good afternoon, Mr. Dalal.  Thank you 24 

for bearing with us through the tech issues.  Can you tell me 25 
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the name of your former employer? 1 

A. Vesta VFO. 2 

Q. And how long did you work with Vesta VFO? 3 

A. Eighteen months, 19 months, give or take. 4 

Q. And I guess, can you give me approximate start and end 5 

dates for that? 6 

A. I began -- sorry, time's a blur since COVID started, so 7 

just bear with me as I calculate.   8 

Q. I understand. 9 

A. I would think July of 2018. 10 

Q. Okay.  And what was the last date that you were employed 11 

by Vesta? 12 

A. It was, I want to say, around the same time of 2020. 13 

Q. Okay.  And what was your role with Vesta? 14 

A. I was the assistant general counsel. 15 

Q. I see.  And as assistant general counsel, what were some 16 

of your duties? 17 

A. Some of my? 18 

Q. Your duties. 19 

A. Oh.  Assist with working on contracts, be in meetings 20 

where we were doing structuring-type items for tax and other 21 

items we were working on, working with clients to better 22 

understand their needs so that we could formulate our 23 

strategies and plans.  That was our business model in serving 24 

our clients. 25 
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Q. Understood.  And so, as associate general counsel, would 1 

it be correct that from time to time you would have to extend 2 

legal advice to Vesta management? 3 

A. I would interpret legal provisions, et cetera. 4 

Q. Okay.  Well, to be clear for the record, your testimony 5 

today, we don't want to get into any attorney/client 6 

privileged communications that you may have had during your 7 

role.  We're specifically calling you as a fact witness 8 

today, okay? 9 

A. Okay. 10 

Q. During your time at Vesta, did you have a working 11 

relationship with Andrew and Nicholas Definis? 12 

A. I did not work with them directly as my role was 13 

different from what they were tasked with.  We would 14 

oftentimes be in the same meetings together, but in terms of 15 

direct working together, no. 16 

Q. Okay.  In that sense, would you have any inside into 17 

their performance as employees? 18 

A. No. 19 

Q. Andrew Definis earlier testified that you were present 20 

in the meeting where he and Nicholas's employee was 21 

terminated; is that correct?   22 

A. Yes, that's correct.  23 

Q. What happened during that meeting? 24 

A. I was asked to sit in the room as a witness as Josh 25 
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Myers read his reasons and the firm's reasons for terminating 1 

their employment.   2 

Q. You said he read them? 3 

A. Yes. 4 

Q. Can you elaborate on that? 5 

A. He had prewritten some items on a document that he read 6 

from his laptop as he was proceeding with their termination. 7 

Q. I see.  Mr. Dalal, do you have the exhibits in front of 8 

you?  Do you have access to those? 9 

A. Exhibit 14? 10 

Q. Yes, I am going to direct you to Respondent's Exhibit 11 

14.  And I'm offering to you that this is simply the notes 12 

that were used by Mr. Myers in the termination meeting.  Can 13 

you take a look at the notes here?  And then I'm going to ask 14 

you just a couple of short questions about them. 15 

A. Sure.  I'm looking at them right now. 16 

Q. Okay.   17 

A. Okay. 18 

Q. The content of this document here, does this effectively 19 

encapsulate what Josh Myers told Andrew and Nicholas Definis 20 

during that termination meeting? 21 

A. Yes. 22 

Q. It does?  Okay.  Did Andrew and Nicholas have anything 23 

to say in response to this? 24 

A. They asked for reasons, among other things, for why they 25 
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were terminated.  Mr. Myers, for the most part, almost 1 

exclusively stuck to the reasons stated here -- just normal 2 

human conversation.  But the subject matter of all of his 3 

comments were appearing on this screen in front of me, this 4 

paper. 5 

Q. This paper?  Okay.  And I'm going to note that the first 6 

reason listed here is "Searched for information they should 7 

not have."  Is that correct?  8 

A. Yes. 9 

Q. And you stated that they continued to ask for reasons 10 

and Mr. Myers stuck with this.  Was there anything else said 11 

during the termination meeting? 12 

A. Yes.  I recall one of the gentlemen terminated kept 13 

saying, what did we do, what did we do, what did we do?  At 14 

which point, the other gentleman turned to the fellow party 15 

and said, you know what we did.  Which I interpreted as, you 16 

know, a tacit acknowledgement of them understanding what they 17 

had done that caused termination. 18 

Q. I see.  And when you say "a tacit acknowledgement," can 19 

you, I guess, can you elaborate a bit further as to -- 20 

 MR. BONETT:  I'm going to object.  I don't know -- I 21 

mean, it's one thing to say what they said, but to get into 22 

their head, that's speculation.   23 

 JUDGE SORG-GRAVES:  Sustained. 24 

Q. BY MR. PERRYMAN:  Mr. Dalal, Andrew Definis earlier 25 
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testified that during that meeting you stated that they were 1 

being terminated because they were attempting to leverage 2 

confidential information for personal gain.  Did you make 3 

that statement? 4 

A. It was quite a bit of time ago, so I don't recall my 5 

exact words.  But I did speak in that meeting, and it was in 6 

support of Mr. Myers and to basically summarize what he had 7 

read off the paper.   8 

Q. Okay.  Did you participate in the decision to terminate 9 

Andrew and Nicholas's employment?  10 

A. Not at any point. 11 

Q. Okay.  So aside from what Mr. Myers said in that 12 

meeting, do you have any understanding of the rationale that 13 

went into the decision to terminate their employment?  14 

A. I was informed of the decision to terminate and 15 

immediately prior to the meeting, I was given the reasons for 16 

it.  But prior to that, I had no -- I was not aware that this 17 

was going to happen.   18 

Q. Can you tell me how the meeting ended? 19 

A. Yes.  We accompanied the terminated parties to their 20 

office to collect their personal items, collected their 21 

office keys, and escorted them out of the premises, without 22 

any conflict or issue. 23 

Q. Okay.  And it's our understanding that both Andrew and 24 

Nicholas filed unemployment compensation claims after their 25 
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discharges; is that correct?  1 

A. Yes. 2 

Q. Okay.  And you provided testimony at those appeals 3 

hearings, correct?  4 

A. That's correct.  5 

Q. And I would like to refer you specifically to the 6 

transcript for Nick Definis' -- Nicholas Definis' 7 

unemployment compensation appeal hearing.  Do you have that 8 

in front of you? 9 

A. I do. 10 

Q. Okay.  I would like to point you specifically to page 10 11 

of that transcript.  Are you there? 12 

A. Yep. 13 

Q. Okay.  And about midway down, down this page, and it's 14 

reflected in the transcript as EW-2, and I will note for the 15 

record that for this transcript EW-2 does refer to you, 16 

Mr. Dalal? 17 

A. Okay.  You stated in the hearing that you stated during 18 

the meeting that confidential -- you know, that the brothers 19 

used confidential data for their own personal gain. 20 

 MR. BONETT:  Can I ask where this is coming from?  Are 21 

you reading from the transcript at this point? 22 

 MR. PERRYMAN:  I made a reference to the transcript.  So 23 

it should all be stated in the transcript. 24 

 MR. BONETT:  Okay.  And where are you reading from, from 25 
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his testimony in the transcript? 1 

 MR. PERRYMAN:  I made a reference to a specific 2 

statement in the transcript, correct.  3 

 MR. BONETT:  Okay, but where is that in the transcript 4 

so I can -- 5 

 JUDGE SORG-GRAVES:  Help us find it again. 6 

 MR. BONETT:  -- follow along.  7 

 MR. PERRYMAN:  That's in GC Exhibit 7, on page 10. 8 

 MR. BONETT:  10, okay. 9 

 MR. PERRYMAN:  In the transcript. 10 

 MR. BONETT:  Thank you. 11 

Q. BY MR. PERRYMAN:  Okay, Mr. Dalal, again, you stated 12 

that you said in the meeting that the brothers used 13 

confidential data for their own personal gain.  Was this 14 

accurate? 15 

 MR. BONETT:  I'm sorry, objection.  Was what accurate? 16 

 MR. PERRYMAN:  I'm asking if this is an accurate 17 

encapsulation of what was said. 18 

 MR. BONETT:  I'm not following.  Was the transcript in 19 

the unemployment hearing accurate as to what was said in the 20 

termination meeting?  I'm not real clear on what's being 21 

asked. 22 

 MR. PERRYMAN:  I understand.  Okay, let me -- I'll 23 

rephrase that. 24 

Q. BY MR. PERRYMAN:  Mr. Dalal, during the unemployment 25 
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compensation appeal hearing, you offered up that Andrew and 1 

Nicholas Definis were involved in a termination meeting, 2 

correct, and you were asked why they were terminated.  And 3 

looking at your testimony here, can you state that that 4 

testimony was accurate as to the reasons for their 5 

termination? 6 

A. So I was not part of the decision to terminate.  So the 7 

one thing I can say, and I'm paraphrasing based on what was 8 

explained to me, is to the extent to which they searched for 9 

this data and used it, and then used it in a manner that led 10 

to their termination. 11 

Q. Thank you.  And you -- GC Exhibit 8, as well, and that 12 

would be the transcript from the Andrew Definis unemployment 13 

compensation hearing; is that correct?  14 

A. I have it in front of me here. 15 

Q. Okay.  And again, that's General Counsel Exhibit 8.  16 

Okay.  And specifically, I'd like to refer you to page 17 in 17 

that transcript. 18 

A. Okay, that's open. 19 

Q. Yes.  And at the very bottom of that page, and again, 20 

with respect to this, with respect to the transcript, EL, 21 

again this is referring to Mr. Sagar Dalal.  At the very 22 

bottom of that page, you state that, quote, "I was not privy 23 

to any of the decision making behind the termination."  24 

Again, was this an accurate statement at the time that you 25 
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made it? 1 

A. Yes, it was.  And it still is. 2 

Q. Okay.  Aside from the administrative hearings or any 3 

other proceedings, have you spoken with Andrew or Nicholas 4 

Definis since their termination? 5 

A. I have not spoken to them since. 6 

 MR. PERRYMAN:  That is all the questions that I have for 7 

Mr. Dalal at this moment. 8 

 JUDGE SORG-GRAVES:  Mr. Bonett?  9 

 MR. BONETT:  Yes, thank you, Your Honor. 10 

CROSS-EXAMINATION 11 

Q. BY MR. BONETT:  So, Mr. Dalal, you said you worked for 12 

Vesta VFO, right, and you continued to work for Vesta VFO, as 13 

far as you recall, through July of 2020? 14 

A. It was right around the pandemic, yet. 15 

Q. Okay.   16 

A. Only a couple months into it. 17 

Q. How did your employment end? 18 

A. I voluntarily left. 19 

Q. And who do you work for now? 20 

A. Spearhead. 21 

Q. Spearhead?  Are they connected in any way with the 22 

Colemans? 23 

A. No. 24 

Q. Okay.  Do you know a company called Vesta Advisors? 25 
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A. They were one of the divisions we had while I was 1 

employed there. 2 

Q. Okay.  And do you know who worked for Vesta advisors? 3 

A. Not off the top of my head.  I don't have the 4 

organizational chart. 5 

Q. Okay.  Isn't it true that the brothers Definis did not 6 

work for Vesta Advisors? 7 

A. I wouldn't be able to answer that.  I don't have the 8 

organizational chart. 9 

Q. Okay.  And you didn't work for Vesta Advisors, right? 10 

A. No. 11 

Q. And the brothers worked for Vesta VFO, correct?  12 

A. I don't know which division they were specifically 13 

employed by. 14 

Q. But you know that we're talking today about Vesta VFO 15 

and their employment with Vesta VFO, correct?  16 

A. I understand that, yes. 17 

Q. Okay.  So to say they were employed by Vesta VFO would 18 

be accurate, right? 19 

A. Sure. 20 

Q. And that would mean they were not employed by Vesta 21 

Advisors, correct?  22 

A. No. 23 

Q. They couldn't be employed by two different entities, 24 

right? 25 
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A. I am not an employment attorney.  I wouldn't be able to 1 

answer that question. 2 

Q. Okay.  But you just stated that Vesta VFO and Vesta 3 

Advisors are two different companies; is that right?  4 

A. They are two different division. 5 

 MR. PERRYMAN:  Objection.  Mischaracterizing his 6 

testimony.   7 

 JUDGE SORG-GRAVES:  I'm sorry, Mr. Gamburg [sic], I 8 

couldn't hear your objection. 9 

 MR. PERRYMAN:  I'm sorry.  I was objecting that it's a 10 

mischaracterization of his testimony.   11 

 JUDGE SORG-GRAVES:  Mr. Bonett, I guess, try to clear it 12 

up. 13 

 MR. BONETT:  I just want to clarify, yeah.   14 

Q. BY MR. BONETT:  Were there employees who worked for both 15 

Vesta VFO and Vesta Advisors, as far as you know? 16 

A. That was not under my purview.  I can't comment to that. 17 

Q. Okay.  All right.  I'll move forward.  Were part of your 18 

duties to advise on employment matters? 19 

A. No. 20 

Q. Okay.  So, why were you sitting in on the employment 21 

discharge meeting?  22 

A. I was asked to be a witness in the meeting. 23 

Q. And why did you then attend the unemployment hearing? 24 

A. I was asked to attend the unemployment hearing. 25 
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Q. Okay.  And you attended as an agent for Respondent; 1 

isn't that right? 2 

A. No, I was a witness.  I was not giving testimony. 3 

Q. But you were in a capacity as an attorney for 4 

Respondent; isn't that right? 5 

A. No. 6 

Q. Were you a private citizen during that testimony?  I'm 7 

not clear on what you're -- 8 

A. I was an employee of Vesta at the hearing accompanying 9 

Mr. Myers. 10 

Q. And during the time you were in the discharge meeting, 11 

you were an attorney for Vesta VFO, correct?  12 

A. That was my job title, assistant general counsel. 13 

Q. Okay.  And you would admit that when you attended the 14 

unemployment hearing you were an attorney with Vesta VFO, 15 

correct?  16 

A. No, because we had outside counsel for that very reason.  17 

I was just accompanying Mr. Myers as someone who was present 18 

during the termination hearing.   19 

Q. Okay.  Who decided that you were going to attend? 20 

A. The management team decided and I was asked by Mr. Myers 21 

to accompany him. 22 

Q. And your claim is you weren't aware that you were in 23 

attendance as an agent of the company? 24 

A. No, as a witness during the termination meeting.   25 
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Q. Were you giving sworn testimony?  Were you sworn in as a 1 

witness in the unemployment hearing? 2 

A. I believe so, yes. 3 

Q. And you were characterized as a Respondent or Employer 4 

witness during the testimony? 5 

A. I don't know.  I was not -- I did not review the 6 

transcripts. 7 

Q. Well, have you ever been to an unemployment hearing 8 

besides that one? 9 

A. No.  No. 10 

Q. You don't recall if you were sworn in to testify? 11 

A. I already answered that I was sworn in.   12 

Q. Okay.  And were you given any marching orders at that 13 

unemployment hearing? 14 

 MR. PERRYMAN:  Objection. 15 

 JUDGE SORG-GRAVES:  Mr. Bonett, I don't know what that 16 

means. 17 

Q. BY MR. BONETT:  Okay, was it your goal to succeed in the 18 

unemployment hearing and to win for the Company? 19 

 MR. PERRYMAN:  Objection, Your Honor.  20 

 JUDGE SORG-GRAVES:  I'll allow the question. 21 

 THE WITNESS:  I was there as an employee of Vesta, where 22 

everyone currently employed with Vesta should be representing 23 

Vesta's interests. 24 

Q. BY MR. BONETT:  Okay.  All right.  Let me look at that 25 



459 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

Exhibit GC -- I'm sorry, the Respondent Exhibit 14 again.  1 

Did you write this, these notes? 2 

 MR. PERRYMAN:  Objection, Your Honor.   3 

 JUDGE SORG-GRAVES:  Overruled. 4 

 THE WITNESS:  No, I didn't. 5 

Q. BY MR. BONETT:  Did you review them with Mr. Myers 6 

before he had the meeting?  7 

A. No. 8 

Q. Do you know who wrote these notes? 9 

A. I do not. 10 

Q. Did anyone consult you prior to this meeting on what to 11 

do with the brothers at the unemployment -- 12 

 MR. PERRYMAN:  Objection, Your Honor.  This is getting 13 

into attorney/client privileged information.   14 

 MR. BONETT:  I'm just asking what was said.  I said did 15 

anyone consult you. 16 

 MR. PERRYMAN:  And that's attorney/client --  17 

 JUDGE SORG-GRAVES:  Mr. Gamburg, I'm having trouble 18 

understanding you again. 19 

 MR. PERRYMAN:  Sorry.  It's Mr. Perryman.  I know.  We 20 

switched places, but the tech -- my objection was that 21 

Mr. Dalal was employed with Vesta as associate general 22 

counsel.  So Mr. Bonett's questioning is getting into 23 

attorney/client privileged information. 24 

 MR. BONETT:  Well, first of all, he testified that he 25 
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was just there as a witness.  He said he was not in a role as 1 

an attorney, so -- 2 

 MR. PERRYMAN:  No, the question was about whether he 3 

was -- about what to do -- not what he witnessed in the 4 

meeting -- 5 

 MR. BONETT:  Okay, but I'm not -- 6 

 JUDGE SORG-GRAVES:  Okay. 7 

 MR. BONETT:  -- I'm not seeking attorney/client -- 8 

 JUDGE SORG-GRAVES:  Okay, let's stop for a second, 9 

Mr. Bonett.   10 

 Mr. Meyers, I think we're going to have transcript 11 

problems again if we don't clear this up.  We'll get back to 12 

the objection.   13 

 Let's go off the record for a second. 14 

(Off the record from 4:55 p.m. to 4:56 p.m.) 15 

 JUDGE SORG-GRAVES:  Okay, Mr. Perryman, if you would 16 

state your objection. 17 

 MR. PERRYMAN:  Thank you.  My objection was that the 18 

line of questioning, which was whether Mr. Dalal was 19 

counseled as to what to do with the brothers, is 20 

attorney/client privileged communication.  He was present in 21 

the meeting as a fact witness.  Any questions about what 22 

communications he had with management outside of solely his 23 

presence as a fact witness would be attorney/client 24 

privileged. 25 
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 MR. BONETT:  I don't believe so.  I'm not delving into 1 

what the client said to him.  I'd like to know if he was 2 

consulted on preparing this list. 3 

 MR. PERRYMAN:  With respect to if he was consulted about 4 

preparing documentation, again as his role is general 5 

counsel, we're now getting, if not into attorney/client 6 

privileged information, into work product. 7 

 JUDGE SORG-GRAVES:  Okay.  But then we have the issue of 8 

it's been produced.  I mean, if it was work product, it 9 

certainly lost that privilege by being produced as an 10 

exhibit. 11 

 I'll allow just the limited question whether he played 12 

any role, but not what that role was, Mr. Bonett.  13 

 MR. BONETT:  Okay. 14 

 JUDGE SORG-GRAVES:  Okay? 15 

 MR. BONETT:  Thank you. 16 

Q. BY MR. BONETT:  Did you play any role in deciding what 17 

to do with the brothers? 18 

A. No. 19 

Q. Did you play any role in preparing the document that 20 

we're looking at, Respondent Exhibit 14? 21 

A. No. 22 

Q. Okay.  Can you look at Respondent Exhibit 14?  Can you 23 

tell me, as general counsel or assistant general counsel to 24 

the Company, what does -- can you go through this and tell me 25 
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what these mean?  First of all, did Josh Myers explain what 1 

these things mean or did he just read them?  Is there more 2 

that he said or did he just read from this document? 3 

A. He kept to the list. 4 

Q. So let me ask you about number 1.  What does that mean 5 

to you? 6 

 JUDGE SORG-GRAVES:  Mr. Bonett, relevance?   7 

 MR. BONETT:  Well, I just want to understand what was 8 

discussed at this meeting.  If there's nothing else, then I'm 9 

going to -- you know, I can argue that it's not clear.  But 10 

I'll just leave it alone.  I don't want to go any further.  11 

All right.  If I could just ask -- go ahead. 12 

 JUDGE SORG-GRAVES:  Go ahead. 13 

Q. BY MR. BONETT:  I have some specific interest in what it 14 

means, "What they did with the information."  Do you know 15 

what they did with the information that led to their 16 

discharge? 17 

A. So I want to clarify what I intend to say.  Again, this 18 

is so long ago.  They went about and searched for the 19 

information that they should not have had access to, and that 20 

was my understanding.  And what I said in the meeting, if 21 

I've misspoken, I apologize, but that was my intention of 22 

communication.   23 

Q. My question is, what did they do with the information?  24 

What is it that they did with the information that led to 25 
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their discharge? 1 

 MR. PERRYMAN:  I'm going to object again, Your Honor.  2 

We're getting once more into an area where it's going to 3 

require the divulsion of attorney/client privileged 4 

communications. 5 

 JUDGE SORG-GRAVES:  Okay.  No, to the -- Mr. Bonett, 6 

change your question.  If you limit it to what was 7 

discussed -- 8 

 MR. BONETT:  Yes.  All right.   9 

Q. BY MR. BONETT:  As to what was discussed in the meeting, 10 

what was it that they did with the information?  What was 11 

discussed about what they did with the information? 12 

A. They used the information for their own personal use, 13 

information they should not have purposely sought out access 14 

to.  It was not pertinent to their role. 15 

Q. And the pertinent use was to possibly get a pay raise; 16 

is that right?  17 

 MR. PERRYMAN:  Objection, Your Honor.  Speculation.   18 

 JUDGE SORG-GRAVES:  Mr. Bonett, you need to frame your 19 

questions differently or I'll sustain the objections. 20 

 MR. BONETT:  Okay.   21 

Q. BY MR. BONETT:  You said they were going to use it for 22 

personal use.  What is the personal use they were going to 23 

use it for? 24 

A. They used the information that they improperly 25 
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obtained -- 1 

Q. How?  How?  What did they do? 2 

A. I was informed that they used this information to ask 3 

for an increase in salary. 4 

Q. Okay.  Thank you.  And in terms of the unemployment 5 

transcript, if you look back at GC-7, that's the Nicholas 6 

Definis transcript.   7 

A. Okay. 8 

Q. Okay.  Your testimony was -- and this is -- let me try 9 

to find where it is.  EW-2, that's you.  Down towards the 10 

middle of the page.   11 

 JUDGE SORG-GRAVES:  Middle of page number? 12 

 MR. BONETT:  Middle of page 14 in that exhibit.  I think 13 

it's actually -- at the top of the page it says 10.  I'm 14 

sorry, 10. 15 

Q. BY MR. BONETT:  So, down towards the middle, it says, 16 

"The Claimant and Claimant's witnesses asked why they were 17 

terminated.  At which point, Mr. Myers responded there was a 18 

breach of trust," right?  Do you remember saying that? 19 

A. Where are you pointing to on the page? 20 

Q. Down a little bit, where it says EW-2.  It starts out 21 

with, "Sure, I can testify to that," on page 10. 22 

A. I'm not seeing where you're pointing to, sir. 23 

Q. Okay.  Are you in GC Exhibit 7?  It's marked as page 10 24 

of the exhibit. 25 
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A. Yeah, for Nicholas Definis.  I am there, yes. 1 

Q. Okay.  Down a little bit, it says EW-2 on the right -- 2 

on the left-hand side. 3 

A. Yes. 4 

Q. It starts out with, "Sure, I can testify to that." 5 

 JUDGE SORG-GRAVES:  It's the largest paragraph on the 6 

page. 7 

 MR. BONETT:  Yeah. 8 

 THE WITNESS:  Okay, that's helpful.  Thank you.   9 

 Yes, I am with you. 10 

Q. BY MR. BONETT:  Okay.  So at some point it says, "At 11 

which point, the Claimant and Claimant's witness asked why 12 

they were terminated.  At which point, Mr. Myers 13 

responded --" I assume, first of all, that this is your 14 

describing the discharge meeting? 15 

A. Yes, this is my recollection of the meeting. 16 

Q. Okay.  And this was 2 months after the discharge 17 

meeting, roughly? 18 

A. Correct.  19 

Q. Okay.  So your recollection would have been stronger 20 

then than it is today, right? 21 

A. Yes. 22 

Q. Okay.  "At which point, the Claimant -- Mr. Myers 23 

responded there was a breach of trust.  Okay.  Then I don't 24 

remember the exact words, but it's like the reason at a 25 
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certain point -- that's because you used confidential data 1 

for your own personal gain."  And that's your recollection of 2 

what Mr. Myers said at the meeting, right? 3 

A. It also says, I clearly said in the hearing, "I'm 4 

paraphrasing." 5 

Q. Okay, but you said he read from the paper and that he 6 

said the use of data for personal gain was to get a pay 7 

raise, right? 8 

 MR. PERRYMAN:  Objection.  There's nothing with respect 9 

to a pay raise anywhere in this transcript. 10 

 MR. BONETT:  He just testified that that's what he 11 

recalls meaning with personal gain. 12 

 MR. PERRYMAN:  Not with the -- that's not at all what he 13 

earlier testified.   14 

 JUDGE SORG-GRAVES:  I'll let Mr. Dalal clear it up, if 15 

he can. 16 

 THE WITNESS:  Okay.  Can someone clarify what I'm 17 

clearing up, please. 18 

Q. BY MR. BONETT:  Okay.  So I'm trying to understand your 19 

recollection of what Mr. Myers said.  And you said because -- 20 

this is, I guess, Mr. Myers saying in the meeting, "You used 21 

confidential data for your own personal gain," right?  That's 22 

what you recall him saying? 23 

 MR. PERRYMAN:  Objection -- where are we -- are we 24 

talking about the transcript or are we talking about his 25 
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recollection? 1 

 MR. BONETT:  The unemployment transcript is sworn 2 

testimony about his recollection of the discharge meeting.   3 

 JUDGE SORG-GRAVES:  Okay, but I guess Mr. Perryman is 4 

trying to clarify.  And I guess for us to have the record 5 

clear, are you asking him if his testimony at the 6 

unemployment hearing was accurate? 7 

 MR. BONETT:  Okay, I'll ask it in two steps. 8 

Q. BY MR. BONETT:  This testimony you gave at the 9 

unemployment hearing, looking at it today, was it accurate 10 

testimony at the unemployment hearing? 11 

A. The way it was transcribed or accurate in -- I don't 12 

understand what you're asking me the accuracy of. 13 

Q. Okay.  Is this an accurate reflection of your testimony 14 

at the unemployment hearing? 15 

A. Sure.  I'm assuming it would have to be. 16 

Q. Okay. 17 

A. The court reporters do well.  18 

Q. And do you also recall this as being an accurate 19 

representation of what Mr. Myers said at the discharge 20 

meeting? 21 

 MR. PERRYMAN:  Objection, Your Honor.  Asked and 22 

answered. 23 

 JUDGE SORG-GRAVES:  I'll overrule the objection. 24 

 THE WITNESS:  Can you please repeat the question, sir? 25 
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Q. BY MR. BONETT:  Is this an accurate representation of 1 

what Mr. Myers said at the discharge meeting? 2 

A. That's where I said, "I'm paraphrasing," and I would 3 

like to clarify that Mr. Myers said they used confidential 4 

data, meaning confidential data that they should not have 5 

accessed. 6 

Q. Okay. 7 

A. And had no reason to access. 8 

Q. All right.  I'm going to just ask you a couple of more 9 

questions and then I'll be finished.  In either the 10 

unemployment hearing or the discharge meeting, isn't it true 11 

that Mr. Myers said nothing about Cunningham Ideals 12 

SharePoint? 13 

A. I honestly do not remember. 14 

Q. Do you not remember or do you recall him not saying 15 

anything about it? 16 

A. I do not remember.  We're talking about 2 years ago at 17 

this point, for a 15-minute meeting.   18 

Q. Okay.  Isn't it true that Mr. Myers said nothing about 19 

the brothers were fired because they disclosed payroll 20 

information to some people?  Isn't it true? 21 

A. I don't recall that.   22 

Q. Do you see anywhere in GC-7 or 8, or in the Respondent 23 

exhibit with the notes, which is Respondent 14, do you see 24 

anywhere in there about Cunningham Ideals SharePoint? 25 
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 MR. PERRYMAN:  Your Honor, I believe --  1 

 Are you asking him to review all of those and offer his 2 

statement?  Like, do we want to give him time to review those 3 

so that he can answer that question? 4 

 MR. BONETT:  Let's just look at the -- we'll focus in on 5 

the Respondent Exhibit 14. 6 

Q. BY MR. BONETT:  This is what Josh Myers read at the 7 

discharge meeting, right? 8 

 JUDGE SORG-GRAVES:  Mr. Dalal, I want to clarify the 9 

record because I keep hearing Counsel refer to Mr. Myers 10 

reading this document.  And I don't know that that's exactly 11 

an accurate reflection of your testimony, unless I'm 12 

misunderstanding.  Are you telling that he looked at this and 13 

then he made statements?  He didn't actually read in 14 

fractions of sentences, did he? 15 

 THE WITNESS:  No, he did not.  He did not.  He was 16 

referring to this as he was speaking with them. 17 

 JUDGE SORG-GRAVES:  Okay.  And so he made reference to 18 

this document.  Did you have that document in front of you 19 

while he was making references to it? 20 

 THE WITNESS:  I did not.  It was in his office laptop.   21 

 JUDGE SORG-GRAVES:  Okay.  And so then he was speaking 22 

in complete sentences when he spoke to everybody who was in 23 

the room; is that correct?  24 

 THE WITNESS:  Yes. 25 
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 JUDGE SORG-GRAVES:  Okay.  I'm sorry.  Go ahead, 1 

Mr. Bonett.  2 

 MR. BONETT:  Okay, thank you. 3 

Q. BY MR. BONETT:  So you recall nothing in the discharge 4 

meeting of him saying they inappropriately accessed 5 

Cunningham Ideals documents?  Isn't that right? 6 

A. I don't recall.  7 

Q. And you have no recollection of him talking about how 8 

they were going through files that they should not have -- 9 

that they did not have access to; isn't that right? 10 

A. Can you repeat the question, please? 11 

Q. He did not say that they were fired because they went 12 

through files they had no access to. 13 

 MR. PERRYMAN:  I'm sorry, is that a question? 14 

 MR. BONETT:  Yes. 15 

Q. BY MR. BONETT:  Isn't it the case that he did not say 16 

that they went through files they had no access to? 17 

A. I'm not aware of what files they did and did not have 18 

access to. 19 

Q. Okay.  All right.  How long did that discharge meeting 20 

take? 21 

A. Fifteen, 20 minutes. 22 

Q. And you were there the whole time? 23 

A. I was. 24 

Q. Do you know, are you aware, during your time at Vesta, 25 



471 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

if anyone has ever been discharged before? 1 

A. Prior to my employment? 2 

Q. No, I'm sorry, during your employment.  3 

A. No.   4 

Q. No?  No one has been discharged during your employment?  5 

A. That was the first time during the course of my 6 

employment, I believe, someone was discharged.  But I could 7 

be wrong.  8 

Q. Okay. 9 

A. Because I don't deal with employment matters.   10 

Q. All right, thank you.   11 

 MR. BONETT:  That's all the questions I have.  Thank 12 

you. 13 

 JUDGE SORG-GRAVES:  Mr. Perryman? 14 

 MR. PERRYMAN:  I did just have one further question. 15 

REDIRECT EXAMINATION 16 

Q. BY MR. PERRYMAN:  Mr. Dalal, you earlier testified that 17 

Mr. Myers essentially was using this, these notes as a guide 18 

during the termination meeting; is that correct?  19 

A. Correct.  20 

Q. And if I could direct you to, this is the, I guess, the 21 

second set of numbers on Respondent Exhibit 14? 22 

A. Starting with "Earlier this week"? 23 

Q. Yes. 24 

A. Okay. 25 
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Q. And in this, it states that "You gained access to 1 

information you should not have."  Do you recall Mr. Myers 2 

stating that to Nicholas and Andrew Definis during the 3 

termination meeting? 4 

A. Yes. 5 

Q. Thank you.   6 

 JUDGE SORG-GRAVES:  Any follow up, Mr. Bonett? 7 

 MR. BONETT:  No. 8 

 JUDGE SORG-GRAVES:  Okay.  Mr. Dalal, I'll leave it to 9 

Mr. Perryman or Mr. Gamburg to tell you whether or not they 10 

want you to be available for any type of surrebuttal or 11 

something of that nature.  Otherwise, there is a 12 

sequestration order.  I do ask you to not discuss your 13 

testimony with anyone until you've heard that the hearing is 14 

complete, except with Mr. Gamburg or Mr. Perryman as 15 

necessary to prepare for surrebuttal.  16 

 THE WITNESS:  Understood, Your Honor.   17 

 JUDGE SORG-GRAVES:  Thank you.  You can go ahead and -- 18 

I think if you hit end, you'll leave the meeting. 19 

 THE WITNESS:  Okay, thank you. 20 

 JUDGE SORG-GRAVES:  Thank you for your time. 21 

 THE WITNESS:  Take care.  Bye-bye. 22 

(Witness excused.) 23 

 JUDGE SORG-GRAVES:  Okay, let's go off the record for a 24 

moment. 25 
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(Off the record from 5:17 p.m. to 5:20 p.m.) 1 

 JUDGE SORG-GRAVES:  Okay, in off-the-record discussions, 2 

due to different time zones, we've come to a compromise of a 3 

9 a.m. Eastern, 7 a.m. Mountain Time start tomorrow morning.  4 

And I appreciate everybody's cooperation.  And I will see you 5 

then.  Thank you. 6 

 MR. BONETT:  Do we use the same link, do you think? 7 

 JUDGE SORG-GRAVES:  What I'm going to do is send an 8 

update to the link and reschedule the meeting for tomorrow.  9 

Hopefully that works and updates the link.  If all else 10 

fails, I will send you all a new one tomorrow morning.  But 11 

let's go with that route, okay?  I think that'll work.   12 

 MR. BONETT:  Thank you. 13 

 JUDGE SORG-GRAVES:  Thank you.  And I do need everybody 14 

to leave the meeting before I can leave it, so I can resend 15 

the update. 16 

 MR. PERRYMAN:  Thank you, Your Honor.  17 

 JUDGE SORG-GRAVES:  Thank you all.  18 

 MR. BONETT:  Goodnight. 19 

 JUDGE SORG-GRAVES:  Good night.  20 

(Whereupon, at 5:21 p.m., the hearing in the above-entitled 21 

matter was continued, to resume the next day, Thursday, June 22 

3, 2021, at 9 a.m. Eastern Time.)  23 

 24 

 25 



474 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

CERTIFICATION 1 

 This is to certify that the attached proceedings before 2 

the National Labor Relations Board (NLRB), Region 04, in the 3 

matter of VESTA VFO, LLC, Case No. 04-CA-260273, on June 2, 4 

2021, was held according to the record, and that this is the 5 

original, complete, and true and accurate transcript that has 6 

been compared to the recording, at the hearing, that the 7 

exhibits are complete and no exhibits received in evidence or 8 

in the rejected exhibit files are missing. 9 

 10 

 11 

       12 

      _____________________________ 13 

      Roger Meyers 14 

      Official Reporter 15 

 16 

 17 

       18 
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 20 

 21 
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 23 

 24 

 25 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 04 
        
       | 
In the Matter of:    | 
       | 
VESTA VFO, LLC     |  
       |     
     Respondent,  |    
 and         |    
       |    
ANDREW DEFINIS, an Individual |   Case No.  04-CA-260273 
       | 
     and      | 
        |    
NICHOLAS DEFINIS, an Individual |   Case No.  04-CA-260277
       | 
   Charging Parties. |        
       | 
 

 The above-entitled matter came on for hearing pursuant 

to notice, before KIMBERLY SORG-GRAVES, Administrative Law 

Judge, via videoconference, on Thursday, June 3, 2021, at 

9:00 a.m. 
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 4 
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E X H I B I T S 1 

EXHIBIT              FOR IDENTIFICATION     IN EVIDENCE  2 

GENERAL COUNSEL’S 3 

 GC-21     543    --  4 

 GC-30     548    -- 5 

 6 

RESPONDENT’S 7 

 R-10      543    544 8 

R-14      523    523 9 

 R-19      618    619 10 

 R-21      591    591 11 

     12 
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 24 
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P R O C E E D I N G S 1 

       (Time Noted:  9:02 a.m.) 2 

 JUDGE SORG-GRAVES:  Okay, let’s go on the record.  Okay, 3 

Mr. Gamburg, do you want to call the next witness? 4 

 MR. GAMBURG:  Yes, Your Honor.  Respondent calls Josh 5 

Myers as its next witness. 6 

 JUDGE SORG-GRAVES:  Okay.  Good morning, Mr. Myers.  If 7 

you could raise your right hand.  Can you hear us? 8 

 THE WITNESS:  Yes. 9 

 JUDGE SORG-GRAVES:  Okay.  If you could raise your right 10 

hand so that I can see that you’re doing it.  It’s sort of 11 

difficult.  Thank you. 12 

(Whereupon, 13 

JOSH MYERS 14 

was called as a witness by and on behalf of the Respondent 15 

and, after having been duly sworn, was examined and testified 16 

as follows:) 17 

 JUDGE SORG-GRAVES:  Thank you, sir.  Can I ask, is there 18 

anybody present in the room that you’re in? 19 

 THE WITNESS:  No. 20 

 JUDGE SORG-GRAVES:  We just lost your video feed. 21 

 THE WITNESS:  Yeah, sorry.  Let me just switch my 22 

connection here. 23 

 JUDGE SORG-GRAVES:  Okay. 24 

 THE WITNESS:  There we go. 25 
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 JUDGE SORG-GRAVES:  Thank you.   1 

I do need to caution you that during your testimony, you 2 

are not to look at or have any communications, whether it’s 3 

in person, text, chat, email, only interactions you should 4 

have is with those who are here on the Zoom call.  And the 5 

only documents or information that you should look at or view 6 

should be that that is asked of you to do so by one of the 7 

attorneys involved in the case. 8 

 THE WITNESS:  Okay. 9 

 JUDGE SORG-GRAVES:  Do you understand? 10 

 THE WITNESS:  Yes. 11 

 JUDGE SORG-GRAVES:  Okay.  Okay, Mr. Gamburg, your 12 

witness. 13 

DIRECT EXAMINATION 14 

Q. MR. GAMBURG:  Good morning.  Please state your full name 15 

for the record.  16 

A. Josh Myers. 17 

Q. And Mr. Myers, where are you currently employed? 18 

A. I’m self-employed. 19 

Q. Okay, and were you previously employed by a company 20 

called VESTA VFO, LLC? 21 

A. Yes. 22 

Q. And what was your last title with that entity? 23 

A. Managing partner. 24 

Q. And how long had you been in that -- had -- had -- how 25 
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long had you had that title prior to the end of your 1 

employment with that entity? 2 

A. Roughly nine months. 3 

Q. Okay.  As managing partner, were you responsible for a 4 

group that has been referred to as the investment group? 5 

A. Yes. 6 

Q. Can you describe, briefly, what that group did at the 7 

company? 8 

A. We would review new investments and manage existing 9 

investments of the Coleman Family.  Yeah, that’s it. 10 

Q. What types of investments are we talking about? 11 

A. Mainly private companies.  So there was two oil and gas 12 

businesses that the Coleman's' had acquired.  And we also 13 

pursued two wood pellet production facilities over the course 14 

of 20 -- over the course of two years I would say. 15 

Q. The performance of that function, the investment 16 

function, did the Company handle confidential information of 17 

its clients? 18 

A. Yes. 19 

Q. And were there rules and regulations that you were aware 20 

of that you had to comply with in the handling of that client 21 

confidential information? 22 

A. Yes. 23 

Q. Could you just briefly take us through your 24 

understanding of what those rules and regulations were? 25 
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A. There’s -- there’s a number.  We were a registered 1 

investment advisor, so we were under the regulation of the 2 

SEC.  So there’s a number of, you know, standards of conduct. 3 

I myself am a chartered financial analyst, so I have certain 4 

standards in conduct that I have to uphold.  And the people 5 

underneath of me uphold as well.   6 

And it’s all the normal confidentiality, you know, 7 

protections and things of that sort.  And we had Company 8 

policies, a Company handbook as well, that would cover all 9 

the normal, what you’d expect to see when dealing with 10 

confidential client information. 11 

Q. Were the employees that worked for you, staying with 12 

that train of thought, did you require good judgment of the 13 

employees that worked for you? 14 

A. Yes, absolutely. 15 

Q. Did they have to be trustworthy? 16 

A. Yes. 17 

Q. Did they have to show good discretion? 18 

A. Yes. 19 

Q. Do you know the Charging Parties in this case, Andrew 20 

and Nicholas Definis? 21 

A. Yes. 22 

Q. Is your knowledge and relationship -- knowledge of and 23 

relationship with Andrew and Nicholas limited to both their 24 

and your prior employment with VESTA VFO? 25 



483 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. Yes. 1 

Q. Were you involved in the hiring of the two brothers? 2 

A. No, I was present for an interview.  I wasn’t exactly 3 

aware that it was an interview, but there was a group of 4 

people meeting with Nick and Andrew.  I was in that group.  5 

 It became apparent it was an interview.  --  we asked 6 

interview questions, and then days or weeks later, they were 7 

hired.  And I had no interaction in that decision or anything 8 

beyond just being in that one meeting. 9 

Q. Did the Charging Parties initially work for with you 10 

with the company? 11 

A. They worked with me not for me.  The reporting lines 12 

were unclear in the beginning. 13 

Q. Were they -- let me ask you a different way.  Were they 14 

part of the investment group initially? 15 

A. Again, reporting lines were unclear.  And they came and 16 

worked on one of the oil and gas businesses that was broadly 17 

under my purview. 18 

Q. What was your understanding of who they did report to 19 

initially? 20 

A. Justin Coleman. 21 

Q. At some point, did the Charging Parties transition to 22 

reporting directly to you? 23 

A. Yes. 24 

Q. And can you describe how that came about? 25 



484 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

A. It was a months’ long process with Justin about him 1 

expressing his desire to transfer, you know, to me, just 2 

given my prior experience managing large teams of employees.  3 

You know, there was -- there was -- just timing issues with 4 

that in terms of what I was working on and then with taking 5 

that on.   6 

So I would say, you know, we started talking about it 7 

mid-April-ish timeframe in 2019, and I believe the transition 8 

fully occurred, in my mind, sort of over the summer, 9 

potentially into September.  You know, they -- it’s a small 10 

Company, so reporting lines were unclear.  But it was also we 11 

all were essentially in the same, you know, small office 12 

together, so we all worked closely together.   13 

So I sort of took on work -- attempted to take on, sort 14 

of, a mentoring role, and, you know, would direct them here 15 

and there when things that I needed to get done. 16 

Q. Once they formally transitioned to your group, what was 17 

the Charging Parties’ role within your group? 18 

A. Analysts roles. 19 

Q. And what did that analyst role generally involve? 20 

A. Really reviewing financial information and building 21 

Excel models and PowerPoint presentations. 22 

Q. Were there other analysts other than the two Charging 23 

Parties as part of your group? 24 

A. Yes. 25 
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Q. And who were they? 1 

A. Seth Morton and Jeremiah Lapp, and I guess, Gregg 2 

Mallinder as well.  Not everyone had the title of analyst, 3 

but that was essentially the investment team. 4 

Q. Going back to the Charging Parties, how did they perform 5 

as analysts during their short time working for you? 6 

A. They worked hard.  The quality of the work was 7 

inconsistent, I would say.  The effort was always there, but 8 

I would say, you know, very raw and needed a lot of 9 

development.   10 

So just an example, sometimes we would sit and, you 11 

know, we’d have regular meetings during the week where we’d 12 

set priorities and projects.  And we were working on a model 13 

for a wood pellet plant, and we’d say, okay, this is what we 14 

want to do.  This is what we want it to look like.  They 15 

would be charged with doing it.   16 

We’d come back, and there would be, you know, a lot of 17 

corrections and things like that that we would do.  Which is 18 

all normal in the course of this job, but there was just a 19 

lot of, you know, there was a lot of, I’d say, hand-holding 20 

required.  They weren’t, in my opinion and my experience, you 21 

know, a senior analyst that you could give a job to, and they 22 

would go off and do it on their own without a lot of 23 

assistance. 24 

Q. In your supervision of them, did you give them, at any 25 
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time, open-ended tasks, or was it more task-oriented, that 1 

you would give them a specific task for them to go do? 2 

A. Yeah, I tried to have it -- I tried to avoid open-ended 3 

tasks as much as possible, just because of what I said 4 

before.  You know, they were, they are more junior, so in 5 

general, you don’t give your junior people open-ended tasks.  6 

You give them very finite, close-end tasks.   7 

That’s why a lot of it was working on putting 8 

together -- we would sit in a meeting and talk about what we 9 

want the model to do.  And they would be tasked with 10 

executing that, implementing that.  You know, the sort of, 11 

the creative side of it would be handled with the group, and 12 

then the actual execution or work of it would be handled by 13 

Nick and Andrew.  The same thing with PowerPoint 14 

presentations. 15 

Q. When you were working on this specific project with -- 16 

to which the Charging Parties were working with you, did you 17 

have an expectation that the Charging Parties would know all 18 

the contents of the Company’s document management system 19 

related to that project? 20 

 MR. BONETT:  Yeah, I’m going to -- I don’t understand 21 

the question.  I’m going to object.  I don’t understand that 22 

question. 23 

 JUDGE SORG-GRAVES:  Mr. Gamburg, I was struggling as 24 

well.  Can you -- and it may be that I’m not familiar with 25 
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the industry as much as Mr. Myers is.  But if you could just 1 

even ask the same question again, maybe I’ll get a better 2 

understanding. 3 

Q. BY MR. GAMBURG:  When you’re working on a project and -- 4 

did you have an expectation of the Charging Parties, that 5 

they would be aware of all information related to that 6 

project that’s stored on the Company’s management -- document 7 

management system? 8 

A. Yes, to the -- so we -- so we had a large file share 9 

system, SharePoint, so it was just like any shared folder 10 

system.  Oftentimes in those group meetings, we would 11 

reorganize them because we would get a lot of information.  12 

So just from that, there was an expectation.  There was an 13 

assumption that everyone knew where the relevant folders and 14 

documents were.   15 

We would get incoming documents.  If we engaged on a new 16 

investment, you would get a data room, and a third party 17 

would share with you all their information.  We would then 18 

take that information, put it into our folder for that 19 

project, and that would be our workspace essentially.   20 

So there was the expectation and assumption that 21 

everyone was familiar with -- we had separate SharePoint 22 

sites for separate projects, so everything that needed to be 23 

used for that would be in a common area. 24 

Q. Did you rely on the Charging Parties for knowledge or 25 
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information that was stored for a specific project? 1 

A. No, again, it was just they -- the information was in 2 

the folder.  We would handle that, in terms of a project, we 3 

would sit in a group as a team and handle the analytical side 4 

of it.  And then once we’d say, okay, this is what it looks 5 

like.  Then there’s oftentimes you have to read a lot of 6 

documents to backup that analysis and then put a presentation 7 

together or a model together to do that.  And that’s what I 8 

would rely on Nick and Andrew for. 9 

Q. Let me ask you a different way.  Were you yourself 10 

knowledgeable and familiar with the contents of what’s stored 11 

on the document management system for each of the projects -- 12 

A. Yes. 13 

Q. -- on which your team was working? 14 

A. Yeah, at a high level. 15 

Q. And because of your familiarity with what was in there, 16 

did you rely on the others, whether it was the Charging 17 

Parties or other members of your team, for that information? 18 

A. Yeah, to the extent, let’s say we have a project, and 19 

there was a 500-page operating agreement that would govern 20 

that business.  I knew that was there.  I would read through, 21 

knowing which sections to go through.  But if there was other 22 

details in there, I wouldn’t read the 500-page document 23 

myself.  I would ask someone else on my team to do that. 24 

Q. Let me talk about your team in general.  How did the 25 
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members of your team get along? 1 

A. Nick and Andrew were one faction, and then, you know, 2 

Gregg and Jeremiah work pretty closely together, and then 3 

Seth as well.  Gregg and Jeremiah were two separate hires.  4 

Seth was hired along with someone else earlier.  So Seth was 5 

first.  So he was kind of separate.  Gregg and Jeremiah came 6 

in actually after Nick and Andrew.  So sort of, that’s how 7 

the groups were.   8 

There was, you know, I -- one of the things, once I 9 

started taking over leadership was to say, look, we need to 10 

have more organized processes, and just roles and 11 

responsibilities and making sure people are staying on task.  12 

Not because people would wander off, but often times, just 13 

people will come in, other people in other parts of the 14 

company would give people on my team things to do.  And we 15 

would try to limit that because obviously, you know, 16 

priority-setting needs to be, sort of, centralized.   17 

So, you know, and then I’d ask Gregg, Jeremiah, and, 18 

Seth, you know, to try and integrate and work more closely 19 

with Nick and Andrew.  And I know that Nick and Andrew did 20 

not like that or appreciate that. 21 

Q. Will you elaborate on that a little bit in terms of what 22 

was it that they didn’t appreciate? 23 

 MR. BONETT:  I’m going to object.  I don’t know where 24 

this questioning is going.  I mean, are we -- are we 25 
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suggesting that there was something else besides the reason 1 

Respondent is saying they were discharged?  Are we going down 2 

into their performance?  You know, now we’re hearing about 3 

their quality of work and so forth.  There’s no testimony at 4 

all, no idea that that had anything to do with their 5 

discharge.  So I’m not sure where this is going.  I think 6 

it’s irrelevant. 7 

 JUDGE SORG-GRAVES:  Mr. Gamburg, relevancy?  Are you 8 

arguing that their quality of work or their ability to get 9 

along was considered and part of their discharge? 10 

 MR. GAMBURG:  I’m not arguing anything at this point, 11 

Your Honor.  This is going towards an exhibit that was 12 

already introduced into evidence, admitted into evidence, and 13 

we’re getting the background surrounding that exhibit, and 14 

that’s where these foundational questions were leading to.  15 

Again -- 16 

 MR. BONETT:  Still irrelevant.  Still irrelevant.  I 17 

would argue still irrelevant. 18 

 JUDGE SORG-GRAVES:  Okay, I don’t -- I don’t see the 19 

relevancy. 20 

(Simultaneous speaking.) 21 

 MR. GAMBURG:  The Exhibit was admitted, so it wasn’t 22 

objected to.  And it was admitted and it was not rejected as 23 

irrelevant.  So I’m not sure why there’s -- judgment at this 24 

point. 25 
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 JUDGE SORG-GRAVES:  Mr. Gamburg, there may be some 1 

connection to that document, I don’t know which document 2 

you’re talking about, to the other issues of this hearing.  3 

Unless you’re sitting here telling me that their quality of 4 

work or their ability to get along with others was a factor 5 

in their decision for discharge, I find it irrelevant. 6 

 MR. GAMBURG:  But, Your Honor, it explains from chat 7 

messages that are a part of evidence, that will be -- I’m 8 

certain will be argued by the Counsel for the General Counsel 9 

to suggest that there were reasons other than the reasons 10 

that have been put forward by the Respondent as the reason 11 

for the discharge of these individuals.   12 

And for that reason, this testimony in terms of how they 13 

got along with their coworkers and how they complained about 14 

their coworkers, is very relevant to -- when we get to the 15 

later communications and chats involving the management team 16 

after the document was found, that’s how this becomes all 17 

very relevant, in that all -- picture.   18 

I mean, we can’t just take things -- I understand that 19 

Counsel for the General Counsel wants to put this in a 20 

vacuum, but there was more -- there was more surrounding that 21 

vacuum.  And they’re trying to fit, you know, this through a 22 

very narrow hole, and the general picture of what was going 23 

on, and the multiple different things that they were trying 24 

to work on with these two individuals as young, inexperienced 25 
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employees getting into this business, are very relevant to 1 

what was going on towards the end and right into the 2 

discharge decision, or the decisions that were going on in 3 

that week of the discharge. 4 

 MR. BONETT:  I still object.  I think it’s irrelevant.  5 

I think it’s going to prolong the hearing.  I don’t think 6 

there’s any evidence that suggests they -- how they got along 7 

with people is relevant or the quality of their work.  And I 8 

think it’s bootstrapping and irrelevant. 9 

 MR. GAMBURG:  If we could just move to -- 10 

 JUDGE SORG-GRAVES:  Wait a second, I’m still thinking 11 

here.  I can’t help but agree with Mr. Bonett that it seems 12 

that we’re opening another can of worms.  But, you know, 13 

there’s consequences for opening another can of worms that 14 

may be a plus, may be a minus to Respondent.  I guess -- Mr. 15 

Bonett, look back at this exhibit.  I know we have position 16 

statements.  Do we have documents attached to that position 17 

statement in evidence? 18 

 MR. GAMBURG:  The actual exhibit that I’m referring to, 19 

Your Honor, is Respondent Exhibit 4. 20 

 JUDGE SORG-GRAVES:  I understand that.  I have a 21 

different question.  Do we have the position statement with 22 

attachments in the record? 23 

 MR. GAMBURG:  There are some, yes. 24 

 JUDGE SORG-GRAVES:  Okay, and Mr. Gamburg, are the 25 
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documents that you’re talking about, also that you’re trying 1 

to explore through this Witness, attached to that position 2 

statement? 3 

 MR. GAMBURG:  No, but they’ve already been admitted into 4 

evidence in this hearing.  What was -- 5 

 JUDGE SORG-GRAVES:  Mr. Bonett. 6 

 MR. GAMBURG:  -- -- I’m not sure, Your Honor, what a 7 

Respondent attaches or doesn’t attach to a position statement 8 

that is prepared by Counsel -- I mean, the best evidence is 9 

we have live witnesses, we have live exhibits.  That’s the 10 

purpose of -- I mean, that’s my understanding of the purpose 11 

of the actual hearing. 12 

 JUDGE SORG-GRAVES:  I understand, but that would just 13 

make the relevance quickly decided if the documents you’re -- 14 

at issue here were attached initially and always deemed, you 15 

know, asserted as being relevant, than the relevancy issue 16 

would be clear.  So I’m still trying to find the relevancy 17 

issue out of all the testimony and evidence I have in -- in 18 

the record at this point, besides the fact that those 19 

documents are in.   20 

I don’t know that they’re in evidence for specifically 21 

this issue.  I don’t know how to call it issue, but for the 22 

relevancy line you’re sort of going down.  Mr. Bonett, do you 23 

have anything else for me to consider before I make a 24 

decision? 25 
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 MR. BONETT:  No, I just think that we’re going down a 1 

path that’s only -- it’s tangential at best.  It’s going off 2 

the course.  I think we should stay on course and get to the 3 

meat of this case.  I think this other stuff is not relevant, 4 

unless Respondent wants to say that the quality of their work 5 

and the way they got along factored into the discharge, I 6 

don’t see it. 7 

 JUDGE SORG-GRAVES:  Mr. Gamburg, is that your argument? 8 

 MR. GAMBURG:  Your Honor, to go back to -- I didn’t hear 9 

what he was just saying.  But looking up to answer your prior 10 

question about the position statement, so GC Exhibit 5, which 11 

is a position statement, on page 5 of that, refers to the 12 

September messages, and it specifically says developed a 13 

habit of denigrating and speaking disrespectfully about their 14 

coworkers.   15 

So this is already part of the position statement.  It’s 16 

already been part of prior witnesses.  It’s already been part 17 

of prior exhibits admitted in this hearing.  To have an 18 

objection based on relevance at this stage, which is now 19 

taking, I think, seven minutes to resolve.  I mean, if we’re 20 

trying to get finished today. 21 

 MR. BONETT:  Okay.  Are you saying that the way they got 22 

along with coworkers and the quality of work had something to 23 

do with their discharge? 24 

 MR. GAMBURG:  Mr. Bonett, I’m going to reserve my 25 
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arguments just like you’re going to reserve your arguments 1 

for briefing after the hearing. 2 

 JUDGE SORG-GRAVES:  Okay.  3 

 MR. GAMBURG:  I’m going to let evidence speak to what 4 

those arguments are going to be. 5 

 JUDGE SORG-GRAVES:  I’m going to allow the information 6 

to come in.  We’ll see where we get with it.  It’s referenced 7 

in the position statement, then I guess it’s hard for me to 8 

find it not relevant, since the relevancy standard’s pretty 9 

low.  Okay, let’s go, Mr. Gamburg. 10 

Q. BY MR. GAMBURG:  Now what was the original question? 11 

A. I don’t remember. 12 

Q. I believe the question was something along the lines -- 13 

well, let me just ask you this way, forgetting what the prior 14 

question was.  Did the Charging Parties have a habit of 15 

complaining about other coworkers within your team? 16 

A. Yes, and yes, and there was often -- I mean, part of the 17 

transition as well, there was a well-known -- it was always 18 

cast in the light of they work harder than everyone else, and 19 

they wanted a pay raise. 20 

Q. Okay, and it was cast in that light by who, by the 21 

Charging Parties? 22 

A. Yeah, yeah, yeah.  There was a, I mean, there was an 23 

under -- even when the -- when I was taking over 24 

responsibility, you know, for supervising, I knew that they 25 
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were unhappy with their current rate of pay. 1 

Q. Okay.  If you could turn to, I think you’ve received 2 

these exhibits prior to coming on, but it’s Respondent 3 

Exhibit 4. 4 

A. Yep. 5 

Q. Which is an email message from Andrew to you and to his 6 

brother, September 2, 2019.  Do you recall receiving this 7 

email or message from Andrew? 8 

A. Yes. 9 

Q. And without going through it in detail, is this the 10 

kinds of comments that the Definises would make with respect 11 

to coworkers, like this in here about Seth Martin? 12 

A. Yes. 13 

 MR. BONETT:  I object.  I object.  Is this the kind 14 

of -- I don’t understand the question.  What do you mean is 15 

the kind of email that they would send? 16 

 JUDGE SORG-GRAVES:  Okay, Mr. Gamburg.  This document 17 

speaks for itself.  If you want to ask if there were other 18 

comments or documents or something -- 19 

 MR. GAMBURG:  That was my question. 20 

 JUDGE SORG-GRAVES:  Okay. 21 

 MR. GAMBURG:  I said was this an example of the kinds of 22 

comments that they would make about their coworkers. 23 

 MR. BONETT:  Are there others?  I mean, are you 24 

asking -- are you going to submit -- 25 
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 MR. GAMBURG:  Your Honor, at this point -- 1 

(Simultaneous speaking.) 2 

 JUDGE SORG-GRAVES:  Excuse me.   3 

 MR. GAMBURG:  I take objection to opposing counsel’s 4 

objections on I don’t understand the question.  That is not a 5 

proper objection.  If the Witness doesn’t understand the 6 

question, the Witness can ask me can you clarify.  I -- it 7 

improper for Counsel to continue to interrupt examination for 8 

improper objections. 9 

 JUDGE SORG-GRAVES:  Mr. Gamburg, okay.  No, I don’t 10 

think it’s improper for Mr. Bonett to say he doesn’t 11 

understand the question.  The Witness can also say I don’t 12 

understand as well.   13 

 MR. GAMBURG:  Your Honor, I -- 14 

 JUDGE SORG-GRAVES:  Excuse me. 15 

 MR. GAMBURG:  Respectfully, Your Honor. 16 

 JUDGE SORG-GRAVES:  Excuse me. 17 

 MR. GAMBURG:  Yep, okay.   18 

 JUDGE SORG-GRAVES:  Let me look at the document.  To the 19 

extent that your questions don’t fully require speculation 20 

but don’t necessarily ask specifically for facts, I think 21 

that that’s where I keep agreeing with Mr. Bonett in some of 22 

these questions.  You know, here a question is, you know, is 23 

this what you were talking about?  Yes.  Were there other 24 

times that something similar to this occurred?  Versus, 25 
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characterizing, again, because here you characterized what 1 

they did.   2 

If you could say -- ask if there’s something similar and 3 

then ask specific details, versus this general 4 

characterization is the difference that I see.  And it may be 5 

that you’re just trying to get there.  And so, Mr. Bonett, 6 

let’s give him a little bit of leeway for foundational 7 

questions. 8 

 MR. BONETT:  Okay. 9 

 JUDGE SORG-GRAVES:  If he doesn’t get there and doesn’t 10 

get the facts in, then the questions -- I don’t know if we 11 

need the objections.  The information just won’t be as 12 

valuable to me in writing my decision, but let’s give him the 13 

chance to get there in the first place.  Okay, Mr. Gamburg, 14 

go ahead. 15 

 MR. GAMBURG:  Thank you, Your Honor. 16 

Q. BY MR. GAMBURG:  Mr. Myers, this message that you 17 

received from Andrew Definis September 2, 2019, was this a -- 18 

the comments with respect to Seth Morton that are contained 19 

in this message, were those typical of the kinds of comments 20 

or complaints that they would make about coworkers? 21 

A. Yeah, it was a frequent occurrence. 22 

Q. And how frequently did they talk negatively about the 23 

coworkers? 24 

A. Regularly, once a week, twice a week.  There was emails, 25 
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in person discussion, again, about team interaction, about 1 

pay, that are just all normal things in the investment 2 

industry.  It’s a highly competitive industry, and people 3 

work hard and want to get ahead.  And so it was this happened 4 

regularly. 5 

Q. Had you verbally counseled the Definis brothers about 6 

these kinds of comments? 7 

A. Yeah.  My -- my -- again, going back to what I said 8 

earlier just about the hiring process and the organization of 9 

a small start-up company, my background and experience has 10 

been in well-established larger companies, managing larger 11 

teams.  I saw the need for just some order amidst the 12 

disorder.   13 

And so I saw these two young guys, very hard workers, 14 

and -- that needed a lot of guidance and coaching.  And they 15 

were, sort of, you know, saying look we want to get paid 16 

more.  We think we’re better than these people over here.  17 

Again, all very normal things.   18 

And I said, listen, there’s a way to do this.  There’s a 19 

way to work hard and get ahead in this industry, and part of 20 

it starts with we need roles, responsibilities, goals, 21 

metrics, et cetera.  It’s not just who works the hardest will 22 

get paid the most.  You know, the outcomes and results of 23 

that work need to measure up to it as well.   24 

So there was a -- within that culture, I was trying to 25 
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put milestones and metrics so that everyone could be 1 

evaluated fairly and equally. 2 

Q. Moving to another topic.  Did -- were you familiar with 3 

a project which has been referred to as the Cunningham 4 

project? 5 

A. Yes. 6 

Q. Can you very briefly describe what that project 7 

entailed? 8 

A. It was an oil and gas business that was purchased by the 9 

Coleman family.  It was near bankruptcy, and there was a lot 10 

of just overall issues with the business itself and how to 11 

turn it around. 12 

Q. Were you involved yourself in that project? 13 

A. Initial -- yeah, I was involved all along.  I was not 14 

what you would say the lead at the beginning of the project.  15 

In fact, really, I believe the acquisition was made late 2018 16 

along the same lines as another oil and gas acquisition was 17 

made.   18 

Bill and Jeremy Coleman, in my mind, were sort of leads 19 

of that.  They were on the ground going down to West Virginia 20 

to visit the company and work things out.  When Nick and 21 

Andrew were hired, Bill and Jeremy would rely on them to do a 22 

lot of the analytical work.  Bill and Jeremy have experience 23 

running businesses, not necessarily doing the, you know, the 24 

financial analytical work. 25 
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Q.  -- . 1 

A. I wasn’t involved on the management committee on that.  2 

I was aware of everything going on.  I didn’t really take 3 

over it until later in 2019. 4 

Q. When then, did you take over? 5 

A. You know, again, it was sort of a not a specific date, I 6 

guess.  It was a timeframe.  I would say in February, it 7 

became very clear -- I actually asserted myself when there 8 

was some advice or recommendations made that I disagreed with 9 

strongly.   10 

So I asserted myself -- qualitatively, I probably became 11 

lead at that time, since the person that made the 12 

recommendations was the prior lead.  It wasn’t Bill or 13 

Jeremy.  It was another individual, Rick Cott, and -- and -- 14 

so then -- but it was also a decision that then sent the 15 

overall Cunningham project into litigation.   16 

And so at that point, there was nothing to do.  I 17 

basically said stop giving them money, so we stopped giving 18 

them money.  And then they sued us and so on and so forth. 19 

Q. What was the timeframe approximately, when it went into 20 

litigation, and you stopped working on the project? 21 

A. Probably February, March, maybe April.  That, you know, 22 

I remember distinctly the February conference call that we 23 

had.  And again, to the extent of my involvement, it was on 24 

that managing committee.  This was a managing committee plus 25 
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Bill and Jeremy Coleman, I believe, and that was when I just 1 

said we need to stop giving them money.   2 

And then in the weeks ensuing, once the money stopped 3 

flowing, they got upset.  They started suing, and you know, 4 

the wheels came off the bus. 5 

Q. Once it was in litigation, did you yourself stop working 6 

on the project? 7 

A. Yeah, we -- we -- got external counsel at some point, 8 

and they were really doing most of the work.  We weren’t 9 

doing anything.  There was no work to be done in the day-to-10 

day operation of the business.  I would work with external 11 

counsel every now and then.   12 

You know, there was -- later in the year, there was a 13 

period of time, I think, where I know Josh Coleman had tried 14 

to negotiate a settlement.  So he had asked me to take a look 15 

at the settlement proposal and see if it was worth it.  As 16 

part of that, I communicated to my team that, you know, 17 

Cunningham might be coming back up in terms of something to 18 

work on, just as a FYI, not as a directive to do anything at 19 

all.   20 

In fact, I would normally, given our workload and time 21 

limitations, I would often direct my team what not to do, 22 

just to save time and make sure we’re focusing where we 23 

should be.  So -- and I remember around that time, I did ask 24 

Nick and Andrew for -- to find if we ever had a title for the 25 
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Cunningham assets.   1 

So I asked them to look through the SharePoint for that.  2 

They found it and sent it to me.  And that was the extent of 3 

the work that was done on it. 4 

Q. Was that the extent of the work that you had asked 5 

either Andrew or Nicholas to do on that project -- 6 

A. Yes. 7 

Q. -- at that point in the year? 8 

A. Yes.  Yeah there was no -- again, it was a FYI, this 9 

might -- we were working on two other projects that were 10 

priority and just -- again, trying to get ahead of things 11 

saying we might, you know, have another thing coming in with 12 

Cunningham.  So just FYI. 13 

Q. When you tell your team you might have another thing 14 

coming, were you telling them to study back up on the project 15 

or do anything specifically with respect to the project? 16 

A. No. 17 

Q. Was it your expectation that they would do anything -- 18 

A. No. 19 

Q. -- with respect to the project? 20 

A. No, it was more just for everyone’s personal, you know, 21 

scheduling.  You know, someone was going to take a vacation, 22 

and they knew the workload was going to get up, you’d kind of 23 

know maybe not a great time, or even just to mentally prepare 24 

yourself. 25 
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Q. Okay.  Let’s move to a different topic.  For salaries 1 

for the members of your team, were you involved in the -- 2 

well, not salaries.  Were you involved in the compensation 3 

decisions for the members of your team? 4 

A. Only one of them. 5 

Q. Who was -- 6 

A. Jeremiah Lapp.  I hired Jeremiah.  I set his pay.  I set 7 

his contract.  The -- yeah, it was only Jeremiah. 8 

Q. So who, then, was responsible for determining 9 

compensation for the remaining members of your team? 10 

A. It was all different because they were all hired by 11 

different people.  So I was under the assumption that Justin 12 

Coleman had hired Nick and Andrew and had set their original 13 

compensation.  I didn’t know what the exact terms of it were.  14 

It was alluded to me over time, and I kind of had a rough 15 

idea.   16 

In terms of Seth Morton, you know, he was hired as part 17 

of another business acquisition.  I had no knowledge of what 18 

his pay was until later in the year, or maybe mid-year, and 19 

then Gregg Mallinder was hired later in the year, you know, 20 

maybe late-summer, fall, by Justin.  And I didn’t become 21 

aware of his pay until, similar to Nick and Andrew, Justin 22 

asked me -- for Gregg to report to him, and if I wanted to 23 

take him on as under my team and all that.  So -- and that’s 24 

when I became aware of his pay package. 25 
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Q. Was it your understanding -- well, putting aside their 1 

compensation for the year 2019, was it your understanding 2 

that you were going to be making the decisions or have some 3 

role in making the decisions for compensation for your team 4 

members for 2020? 5 

A. Yeah, that was my plan.  My plan was to do a formal 6 

review for everyone, have goals and milestones that would all 7 

be part of, you know, their compensation for the following 8 

year. 9 

Q. Did the Definises come to you to discuss their 10 

compensation at any point -- 11 

A. Yeah. 12 

Q. -- during their employment? 13 

A. Yeah. 14 

Q. Was this something that happened somewhat often? 15 

A. Yes. 16 

Q. Would you be able to estimate how often you had, whether 17 

it was a formal or informal, a conversation or a 18 

communication with the Definises about compensation? 19 

A. You know, there was a period of time where, you know, we 20 

would have teams conversations, sort of, late at night.  You 21 

know, I would go home, put my kids to bed.  And then say, 22 

9:00, 10:00, you know, Nick and Andrew would start Teams 23 

messaging me and -- just about random things, right?   24 

And every now and then, you know, it would be alluded 25 
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to, in person, alluded to, but not as -- it was -- it 1 

happened frequently, but not, like, every week, maybe a 2 

couple times a month.  It was -- I was, you know, I was well 3 

aware of their, you know, unhappiness with their current pay 4 

package. 5 

Q. Were you made aware -- putting aside your direct 6 

communications with the Charging Parties about compensation, 7 

were you made aware of discussions that they had been having 8 

or had with other members of management about their 9 

compensation? 10 

A. Yeah, I, you know, Justin -- they alluded to it, and 11 

Justin told me.  And Justin was unclear about it.  I don’t 12 

know if he exactly remembered it, but my understanding was, 13 

you know, he hired them with making $50,000 a year, and then 14 

a sort of handshake that we’ll re-look at it in six months.  15 

And verbal, on paper, I don’t know.  I assumed it was all 16 

verbal.   17 

And so, I just, you know, obviously, if they were hired 18 

earlier in the year, they were expecting something.  But if 19 

I’m going to take them on to my team, I can’t just do that in 20 

a vacuum, right?  Like, you got to -- you got to take it as a 21 

whole within your team.  So that was, again, the whole, okay, 22 

we need to do a year-end review process and get everyone 23 

aligned and not just -- not just make hiring or pay decisions 24 

based on what someone, you know, implicitly said. 25 
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Q. Okay.  Let’s fast forward to October of 2019.  If you 1 

can turn to Respondent Exhibit 6.  Responded Exhibit 6, just 2 

for the record, is the chat messages between you and the 3 

Charging Parties on October 13, 2019.  Do you recall this 4 

message exchange with the brothers with respect to their 5 

compensation? 6 

A. Yeah.  This, I mean, this wasn’t the first time.  I knew 7 

this.  This wasn’t new. 8 

Q. Other than what’s contained in the messages, did you 9 

have a sit down at that time with them?  Or was it all just 10 

by message? 11 

A. I may have.  I don’t -- again, it would be over email, 12 

Teams, and then I would make a point, as a leader would, to 13 

come into your employee’s office, sit down and talk with them 14 

and say, listen, I know we’re in a state of disorder.  But 15 

we’re going and trying to get order.  And that was the 16 

general message I would give to Nick and Andrew and everyone 17 

else. 18 

Q. And so the message that you ultimately sent to them was 19 

that we’ll have a formal comp discussion around the end of 20 

the year for this year and next, correct? 21 

A. Yeah. 22 

Q. In Nicholas’ message to you at 8:03 that day, there’s a 23 

line towards -- through the message where he says that he had 24 

information about investment analysts in this exact 25 
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environment make as well as what others are making here, we 1 

have knowledge of that.  What was your -- what was your 2 

understanding of what he was alluding to there? 3 

A. That he knows what other people in the Company made and 4 

that he knows what people in other companies make. 5 

Q. With respect to him -- your assumption that he was 6 

alluding to knowledge of what others make at the Company, did 7 

that concern you in any way? 8 

A. It’s kind of like, you know, commonplace.  Everyone sort 9 

of knows.  Some people talk; some people don’t.  It’s the 10 

worst kept secret in finance. 11 

Q. Did you ever tell the Charging Parties that you had a 12 

concern with them knowing about other employees’ 13 

compensation? 14 

A. No, except the only thing I would say is like look, if 15 

you know, don’t tell other people, you know?  I mean, it’s 16 

people’s private information, don’t spread it.  But I don’t 17 

recall a specific instance of that.  You know, the only time 18 

I remember any of this -- this really is irrelevant. 19 

Q. Let’s move to December, if we could.  If you could turn 20 

to Respondent Exhibit 8, the -- 21 

A. Eight? 22 

Q. Yes, and specifically Bates page number 34. 23 

 JUDGE SORG-GRAVES:  I’m sorry, Mr. Gamburg.  I couldn’t 24 

hear what exhibit number you said. 25 
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 MR. GAMBURG:  Respondent 8, Bates page number 34. 1 

 JUDGE SORG-GRAVES:  Thank you. 2 

THE WITNESS:  Okay, it’s just a picture of an Outlook 3 

email message? 4 

Q. BY MR. GAMBURG:  Correct, this is a -- 5 

A. Saying where. 6 

Q. -- message from you -- no, we’re looking at the right 7 

one.  Bates page 34 of Exhibit 8? 8 

A. I’m on Exhibit 8. 9 

Q. It’d be a message from you to Justin Coleman, December 3 10 

at 9:19 p.m. 11 

A. Okay.  Oh, I see.  34.  Resp 34.  That’s the page 12 

numbers. 13 

Q. Yes. 14 

A. Got it, yep.   15 

Q. Sorry, I should have pointed it out.  That’s the Bates 16 

number in the top right corner of the page. 17 

A. Got it, okay. 18 

Q. Okay.  Have you seen this message before? 19 

A. Yes. 20 

Q. And this is a message from you to Justin, copying and 21 

pasting a chat message that you had received from Nicholas? 22 

A. Yep. 23 

Q. Following you -- well, that day, on December 3rd, were 24 

you in the office that day? 25 
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A. I believe so.  Yeah. 1 

Q. When would you know -- 2 

A. Can I look at my day journal?  Am I allowed to look at 3 

my day journal?  No? 4 

Q. No, no.  On a normal day that you were in the office, 5 

what would be your normal time that you would leave, if you 6 

had one? 7 

A. Like 5:00, 5:00 or 6:00, I would say. 8 

Q. Okay.  Prior to your receipt of this message in the 9 

evening that night, did either Nicholas or Andrew reach out 10 

to you to express concern about confidential information 11 

about being on the document management system of the company? 12 

 MR. BONETT:  I object.  I’m sorry, I didn’t follow that 13 

question.  Or if I could ask for clarification, please? 14 

 JUDGE SORG-GRAVES:  I think this question was very 15 

specific.  I’ll allow him to answer. 16 

 MR. BONETT:  Okay. 17 

 THE WITNESS:  No. 18 

Q. BY MR. GAMBURG:  Now, you took this -- did you take 19 

this -- what was your understanding of what the brothers, the 20 

Charging Parties, wanted to discuss with you as a result of 21 

this message? 22 

A. Oh, I mean, their pay again.  But, I don’t -- but 23 

there’s clearly something in here.  I remember thinking to 24 

myself, well, I said to Justin, something happened.  Like, 25 
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something has built to this point, that, you know, and I 1 

didn’t know what it was.  So. 2 

Q. And did you ultimately or eventually have a conversation 3 

with the Charging Parties about this message? 4 

A. Yeah, first thing, you know, when I got in.  I went to 5 

go see them.  And say what’s up, what’s going on. 6 

Q. First thing when you got in.  Would that be the next 7 

morning, December 4th, 2019? 8 

A. Yeah, yeah. 9 

Q. Okay, and so you went in to where they were working -- 10 

A. Mm-hm. 11 

Q. -- at the office? 12 

A. Yep. 13 

Q. Can you relay to us what you recall from that discussion 14 

with the Charging Parties the morning of December 4th? 15 

A. They told me that they saw a -- you know, the Company 16 

payroll, and that they were the lowest paid people there.  17 

And they were extremely hurt by that and disgruntled or just, 18 

you know, they didn’t feel good about that.  And, you know, 19 

obviously we had been talking about -- they had been 20 

expressing, you know, their, you know, dissatisfaction with 21 

their pay for some time prior to that.   22 

I had been telling them, you know, like, we’re going to 23 

do a review at the end of the year.  And they’re like we want 24 

to, like, we’re reaching the end of our wits here.  And 25 
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seeing this really pushes us over the edge.  And so, I just, 1 

you know, I would say listen, I get it.  I understand.  The 2 

plan is still the same, like, we’re going to talk about it.  3 

I understand.   4 

But then I said, like, what did you find?  Where did you 5 

find it?  How’d you find it?  Is there confidential 6 

information?  My concern at that point then was okay, is 7 

there confidential information out there somewhere 8 

unprotected.  Was it misplaced?  Like, just, I didn’t want 9 

other people to see it. 10 

Q. And do you recall what they told you at that time? 11 

A. I think I asked them -- I think I asked them if they 12 

told Justin, and I believe they said they did.  And so then, 13 

that was -- and then so I’m like, okay.  So at least, you 14 

know, because it was Coleman family confidential information, 15 

so I wanted to make sure that they knew.   16 

So I could go on with my day knowing that it would be 17 

taken care of, right?  I didn’t have to go redivert my day to 18 

figure out what this was and fix it.  So I was like did you 19 

let Justin know?  They said they did, and so, I kind of like, 20 

okay, file that away and went about my day. 21 

Q. Did you get into any part of that conversation of other 22 

than what they found, did you get into any conversation with 23 

them about how they found it or where they found it? 24 

A. (No verbal response.) 25 
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Q. Is that a no? 1 

A. No, no. 2 

Q. Sorry, you just -- for the record, it has to be clear. 3 

A. Sorry. 4 

Q. If you shake your head or nod your head or that sort of 5 

thing.  And so how did you leave the conversation?  Well, 6 

first of all, how long was that conversation that morning? 7 

A. 20 -- it wasn’t long.  I mean, it could have been 20, 30 8 

minutes.  There’s not a lot of short conversations with Nick 9 

and Andrew, but we spent most of the time, mainly, just 10 

talking about, you know, how they felt.   11 

I wanted to just, you know, be compassionate, give them 12 

some comfort, right, and just be like, I get it, like, it 13 

sucks to see it staring you in the face like that.  I know 14 

you guys want to get paid more, this, that and the other.  15 

Like, keep your heads up, you know, and let’s just keep on 16 

working. 17 

Q. As part of being -- trying to being compassionate with 18 

them that morning, did you share a personal experience of 19 

your own with respect to pay? 20 

A. Yeah, yeah, I had -- I mean, and probably why -- Josh 21 

Coleman had inadvertent -- I asked Josh Coleman months or 22 

weeks prior, to send me some contract.  He inadvertently sent 23 

me Rick Cott’s employment contract, which then showed Rick 24 

Cott making, I think like, three times what I was making at 25 
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that time.  So it was -- it was -- I was hurt by that.   1 

So I just shared that experience with them and just 2 

said, look, it’s all -- like, we’re at a start-up company 3 

here.  Like, I’m making a lot less than I did before.  You 4 

know, we all need to sacrifice this, that, and the other.  5 

And, yeah, I shared that happened to me.  And that, you know, 6 

I didn’t -- what I did and didn’t do, which was I didn’t 7 

confront Josh Coleman about it.  You know, I looked at it, I 8 

felt sad, and I got over it. 9 

Q. How did you leave things with the conversation with the 10 

Charging Parties that morning?  How did it end? 11 

A. I -- from what I recall, it was -- my main goal -- once 12 

I learned, like, my main goal going into the conversation was 13 

I just need to give them some encouragement and pick them up 14 

and help them, you know, keep moving forward and not have the 15 

pay thing, you know, like set them off the edge, right?   16 

And then when I learned that there was confidential 17 

information out there, then my secondary concern was make 18 

sure that it’s, you know, just make sure that it’s protected, 19 

found, put away, whatever it was.  And so, I encouraged them.  20 

So check that box, and then they said that they had told 21 

Justin about it.  And so that box was checked.  And so I went 22 

about the day not thinking a lot more about it. 23 

Q. Based on your conversation with them that morning, did 24 

you make any assumptions about how they found that 25 
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information? 1 

A. No. 2 

Q. As you left the conversation with the Charging Parties 3 

that morning, were you upset or bothered in any way that they 4 

wanted to discuss their compensation again? 5 

A. No. 6 

Q. At some point were you later made aware of how the 7 

Charging Parties found the confidential information? 8 

A. Yes. 9 

Q. And when were you first notified about those -- about 10 

that? 11 

A. So that day, I was leaving early to head up to New York.  12 

So I want to say it was around lunch or around the time that 13 

I was leaving that I had talked to Josh Coleman.  I think 14 

there was some messages exchanged as well, maybe Teams 15 

messages, between Justin, Josh Coleman, and myself about 16 

where the file was.   17 

And so, then it came back onto my radar because I just 18 

recall it being, I can’t even find this.  Like where -- where 19 

is this file?  So then I’m worried.  I’m like -- like I 20 

just -- I hoped that it would have been easy and rectified, 21 

but it wasn’t.  Like, Josh and Justin were still looking for 22 

it around lunch time.  So this is like three, four hours 23 

later.   24 

So then it came back onto my radar, like, oh, geez, 25 
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like, we’ve got to get this locked down, or we’ve got to 1 

understand this.  And then it was -- then I became aware 2 

that, you know, it was in a very remote location on the 3 

SharePoint, you know, with a non-descriptive title, and Josh 4 

Coleman expressed to me, and it’s important, like, you know, 5 

we work with the Coleman's', but the Coleman's' are also our 6 

client.  So, you know, he expressed sort of this -- he 7 

basically felt violated, right?  He was like all of my 8 

family’s stuff is out here.  You know, they went looking 9 

through it.  And so then it was escalated back, front and 10 

center on my radar, and I was very concerned. 11 

Q. Do you have Respondent Exhibit 10?  I don’t know if we 12 

sent that to you or not. 13 

A. Yeah. 14 

Q. We did. 15 

A. 10, yes.  Yeah, I believe this is what I’m referring to. 16 

Q. And in this compilation of messages the Teams chat that 17 

you were just referring to with Justin and Josh Coleman? 18 

A. Mm-hmm, yeah. 19 

Q. And even though it prints out, the way it prints out 20 

where it shows it one to another, is it your recollection 21 

that you were all part of the same Team chat conversation? 22 

A. Yeah, it’s like a group text.  Right, and then this 23 

is -- this is the first instance where Josh says pretty 24 

disappointing and probably has all sorts of consequences.  I 25 
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took that very seriously.  I remember talking to Josh face-1 

to-face in our upstairs.  We have two floors to the office, 2 

so upstairs, prior to leaving for New York, and that was 3 

when, you know, he really relayed to me, you know, his 4 

feeling, his having feeling violated and just very upset 5 

about it.   6 

And I was taken aback by it, because, you know, Josh is 7 

a pretty easy going guy, and he doesn’t really -- you know, 8 

he doesn’t, like, fly off the handle easily with stuff like 9 

that. 10 

Q. The New York trip, so was that -- are we still talking 11 

about -- that’s December 4th, 2019? 12 

A. Yeah. 13 

Q. And then you travel -- you had the trip that you had 14 

pre-planned that you were going up to New York for business; 15 

is that correct? 16 

A. Yes, yes. 17 

Q. Then the next day, December 5, 2019, do you recall 18 

participating in a management meeting? 19 

A. Mm-hmm, yeah. 20 

Q. Yes. 21 

A. Yes. 22 

Q. Thank you.  At around what time of day did that 23 

management meeting occur? 24 

A. It would have been in the morning, I think. 25 
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Q. On the 5th? 1 

A. Sorry.  I spoke with Justin and Sagar in the morning.  2 

And we met in the afternoon.  And so it was the managing team 3 

met in the afternoon, and at that time, we had sort of -- 4 

that’s when all the sort of facts in the situation came to 5 

light.   6 

Q. Okay, before you get to that, I’ll ask you about the 7 

contents of the meeting in a second, but in the management 8 

meeting in the afternoon of December 5th, other than 9 

yourself, who else was present? 10 

A. So there were some people dialed in, but it would have 11 

been myself, Tom Povedano.  I don’t remember if Rick Cott was 12 

there or not.  Rick would travel a lot.  Josh Coleman, Justin 13 

Coleman, and Bill Coleman and Sagar. 14 

Q. Do you specifically recall Sagar being part of that 15 

management meeting? 16 

A. I think he was.  I don’t -- just because of that, he was 17 

involved in -- 18 

Q. Let me ask you this.  I don’t want you to guess. 19 

A. I can’t.  I don’t recall. 20 

Q.   -- . 21 

(Simultaneous speaking.) 22 

A. No. 23 

Q. Do you specifically recall Bill Coleman being present 24 

for that December 5 meeting? 25 
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A. Yes. 1 

Q. Okay, let’s get to the -- what do you recall from the 2 

content of that meeting the afternoon of December 5? 3 

A. You know, for me, that was when it really became -- I 4 

became aware of, you know, how they accessed the information 5 

and the level of, sort of, inappropriateness of it.  So we 6 

just talked about where it was, that, you know, why would 7 

they be in this location if we did not ask them to go look 8 

for it, no.  You know, the fact that it was a zip file.  The 9 

fact that it was multiple layers down into the zip file.   10 

It then became clear that -- it seemed like they were 11 

looking for something instead of just stumbling across 12 

something.  And we discussed the implications of that, the 13 

consequences of that.  You know, the fact that we have a lot 14 

of confidential client information and that we really need to 15 

be able to trust all our employees and the severity of this.   16 

And as a group, we -- we -- we tentatively decided that 17 

we would terminate them, subject to sleeping on it.  And it 18 

would be a, you know, termination for breach of trust and 19 

cause, right? 20 

Q. Prior to that meeting, were you operating under the 21 

assumption that they had just stumbled across this document? 22 

A. Yeah. 23 

Q. You mentioned the concern raised in the management 24 

meeting about client confidential information.  As part of 25 
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the client confidential information, is that also include the 1 

Coleman’s themselves? 2 

A. Yeah, yeah, yeah. 3 

Q. Were they the biggest client of the company? 4 

A. Yes, yes. 5 

Q. Okay, so you go home, you sleep on it that night.  Is 6 

there a management meeting the following meeting? 7 

A. Yep, yes, there is, where we just get together, and we 8 

make the final decision. 9 

Q. All right, before you get to that, so we’re now the 10 

morning of December 6th, 2019, right? 11 

A. Yeah. 12 

Q. That was a Friday morning? 13 

A. Correct. 14 

Q. Okay, then go through who was in attendance at the 15 

meeting on the morning of December 6th, if you recall? 16 

A. I don’t -- 17 

(Simultaneous speaking.) 18 

A. I recall Tom Povedano.  I recall that Josh, Justin and 19 

Jeremy were there, either -- I’m sorry, Josh, Justin, and 20 

Bill, and they may have been there or they may have called 21 

in. 22 

Q. Okay.  Now go through what do you -- what was the 23 

content or the conversation during that meeting? 24 

A. Well, it was okay, we’re going to -- we’re going to 25 
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terminate them.  We want -- what do we need to do?  How do we 1 

do this?  We want -- you know, there was, since it’s for 2 

cause, there was going to be implications of that.   3 

We wanted to be able to offer them -- we wanted them to 4 

get unemployment.  So -- and Bill had brought this up, Bill 5 

Coleman had brought this up.  So honestly, I recall we spent 6 

a lot of time thinking about, talking about, what would be 7 

communicated to them, you know, termination for cause due to 8 

breach of trust.  I had taken notes during that meeting 9 

because I would be -- who would deliver it?  It was going to 10 

be me and Sagar.  We determined that.   11 

And then there was just this question mark about okay, 12 

in terms of unemployment and all that HR-related stuff, how 13 

would we handle it? 14 

Q. The -- let’s turn to Respondent Exhibit 14, please, if 15 

you have that in front of you. 16 

A. Mm-hmm, yep, yep. 17 

Q. Okay.  First looking at the top part of this exhibit.  18 

Well first of all, did you prepare this document? 19 

A. Yes, yeah, this was my notes. 20 

Q. The top -- the notes that you are referring to from the 21 

meeting the morning of December 6th, are those notes 22 

reflected at the top portion of this document? 23 

A. Yes, yes. 24 

Q. Okay, and do those three points at the top reflect the 25 
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reasons why management made the decision to terminate the 1 

Charging Parties? 2 

A. Yeah, yeah, I mean, it’s -- I mean, those were my notes 3 

from that meeting where that decision, final decision, was 4 

made. 5 

Q. And were those the reasons that the management team 6 

charged you with delivering to the Charging Parties as the 7 

reasons for their discharge? 8 

A. Yeah. 9 

Q. The bottom portion of this Exhibit, did you prepare that 10 

part as well? 11 

A. Yes, yeah. 12 

Q. And was this prepared as part of that same meeting or 13 

another meeting December 6th? 14 

A. We -- after the management met, we reached out to you 15 

for our HR lawyer, right, to sort of inform, get advice about 16 

what we were doing, how we were supposed to do it, how it 17 

would work.  And so these notes reflect number one, just more 18 

of a -- basically, the first two sentences were what I read 19 

because in these type of meetings, like, I just want a script 20 

to read off of because it’s a very difficult thing.   21 

So it was kind of taking those first three points, 22 

putting them into an actual statement that I would read 23 

during the termination, and then just whatever notes we had 24 

from our discussion about the unemployment and all sort of 25 
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employment law type stuff. 1 

Q. The bottom portion, was it your understanding that that 2 

was the script, so to speak, that you were to use in the 3 

discharge meeting itself with the Charging Parties? 4 

A. Yes. 5 

Q. At this time, I believe, Your Honor, this was one of the 6 

Exhibits that was held for admission.  At this time, I’d like 7 

to move for the admission of Respondent Exhibit 14. 8 

(Respondent’s Exhibit 14 marked for identification.) 9 

 JUDGE SORG-GRAVES:  Mr. Bonett? 10 

 MR. BONETT:  No objection. 11 

 JUDGE SORG-GRAVES:  14 is admitted. 12 

(Respondent’s Exhibit 14 received into evidence.) 13 

Q. BY MR. GAMBURG:  Okay, and then, did you, later that 14 

day, have the meeting with the Charging Parties to inform 15 

them of their discharge? 16 

A. Yes. 17 

Q. And I believe you said the decision was made that Sagar 18 

Dalal would also attend.  Did he also attend that meeting 19 

with you? 20 

A. Yes. 21 

Q. And so it was the four of you, the two Definis' brothers 22 

and you and Mr. Dalal in that meeting? 23 

A. Yes. 24 

Q. And describe that meeting.  What happened in that 25 
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meeting? 1 

A. Sagar and I were in our upstairs conference room.  We 2 

called down, asked Nick and Andrew to come up.  They came 3 

upstairs.  They sat down.  I basically read the second point 4 

one and two to them.  They, you know, were shocked, you know, 5 

saddened by it.  Asked some questions.   6 

I reiterated multiple times that it was a breach of 7 

trust.  Sagar, you know, reaffirmed that as well multiple 8 

times.  There was just back-and-forth.  I remember one 9 

instance where, I think -- I think Andrew was very despondent 10 

and really didn’t understand and kept saying I don’t, I just 11 

don’t get it.  I don’t see it.  Like, why is this happening?   12 

And his brother Nick turned to him and said you know 13 

what we did.  So -- and then there was maybe one exchange 14 

between Sagar and them.  And then we escorted them down to 15 

their office to get their belongings and escorted them out 16 

the building.   17 

And just, again, it was just a lot of repeating of the 18 

same thing, we understand, trying to make excuses, and Sagar 19 

and I just continually said exactly what’s on this script.  20 

Like, we didn’t stray from that.  You know, we didn’t -- it 21 

was a very difficult meeting, uncomfortable and awkward.   22 

And so we just stuck with that, you know, breach of 23 

trust.  If they signed a release, they could get 24 

unemployment.  So on, that paperwork would be coming, we 25 
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wanted their keys, all that standard stuff. 1 

Q. Following that day, have you had any communications with 2 

either Nicholas or Andrew? 3 

A. Not outside of -- no.  I mean, there was an unemployment 4 

hearing, two unemployment hearings. 5 

Q. Outside of any administrative hearing, have you had any 6 

communications with them? 7 

A. No. 8 

 MR. GAMBURG:  That is all I have, subject to cross 9 

examination. 10 

 JUDGE SORG-GRAVES:  Mr. Bonett? 11 

 MR. BONETT:  Yes, Your Honor.  May I have a few minutes? 12 

 JUDGE SORG-GRAVES:  Let’s see.  Would you need more than 13 

five? 14 

 MR. BONETT:  Can I have 10 minutes? 15 

 JUDGE SORG-GRAVES:  Okay.  Let’s come back at 10:25 or 16 

thereabouts. 17 

 MR. BONETT:  Thank you. 18 

 JUDGE SORG-GRAVES:  Thank you.  Mr. Meyers, if you just 19 

mute. 20 

(Off the record from 10:16 a.m. to 10:26 a.m.) 21 

 JUDGE SORG-GRAVES:  Okay, let’s go back on the record, 22 

Mr. Meyers.  Thank you.  Mr. Bonett, are you prepared? 23 

 MR. BONETT:  Yes.  I sent -- I sent exhibits, and I 24 

didn’t know where to send them for Mr. Myers, Mr. Josh Myers.  25 
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So if I could ask Counsel to send those to him, that would be 1 

great.  They’re marked GC -- 2 

 JUDGE SORG-GRAVES:  Mr. Gamburg, have you received 3 

those?  They’re 21, 22, and 30? 4 

 MR. GAMBURG:  Yeah. 5 

 MR. BONETT:  Okay.  So you sent them to Mr. Myers? 6 

 MR. GAMBURG:  Beforehand (ph.), yes, they’ve been 7 

forwarded, yes. 8 

 MR. BONETT:  All right.  Thank you.  Okay. 9 

CROSS-EXAMINATION 10 

Q. BY MR. BONETT:  Mr. Myers, good morning.  My name is Ed 11 

Bonett, and I’m Counsel for the General Counsel for the 12 

National Labor Relations Board.  Can I ask you, Mr. Myers, 13 

who do you work for currently?  You said you were self-14 

employed; is that right? 15 

A. Yes. 16 

Q. Okay.  Do you still have a working relationship with the 17 

Coleman's? 18 

 MR. GAMBURG:  Objection, overly broad. 19 

 MR. BONETT:  I think I can explore whether he’s still in 20 

business with the Coleman's. 21 

 JUDGE SORG-GRAVES:  Okay, no, I think that it’s -- he 22 

can explore more as to what the relationship is, but is there 23 

any type of working relationship, I think, is the question 24 

Mr. Bonett asked.  Mr. Myers? 25 
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 THE WITNESS:  Yes, Josh Coleman is a client of mine. 1 

Q. BY MR. BONETT:  Okay.  Would that be you’re giving 2 

financial analyst advice to the Coleman's, to Josh Coleman? 3 

A. No, I chair a board of directors of an oil and gas 4 

company, in his -- as his representative. 5 

Q. As -- that’s one his companies? 6 

A. Yes. 7 

Q. What company would that be? 8 

A. Strata Energy Holdings. 9 

Q. Okay.  If you look at General Counsel Exhibit 22.  Can 10 

you tell me what that is? 11 

A. This looks like a state investment advisor report of 12 

some sort.  I’ve never seen this before.  I’m not familiar 13 

with this. 14 

Q. This is -- 15 

A. -- . 16 

Q. I’m sorry.  This isn’t something you have to complete to 17 

maintain your license? 18 

A. No, not that I’m aware of. 19 

Q. So the information on here, you’ve never seen before? 20 

A. I’ve never seen this report. 21 

Q. Okay.  When did you end your employment with VESTA? 22 

A. June of 2020. 23 

Q. And which specific entity were you employed by? 24 

A. VESTA VFO. 25 
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Q. Okay.  Were you also employed by VESTA Advisors? 1 

A. I was -- VESTA Advisors was a registered investment 2 

advisor.  The employment and payment questions were always 3 

confusing because there was a number of entities.  I was paid 4 

from VESTA VFO.  I acted as the CEO of VESTA Advisors, which 5 

is a registered investment advisor. 6 

Q. Okay.  Who else was employed by VESTA Advisors? 7 

A. I do not know. 8 

Q. Were the brothers employed by VESTA Advisors? 9 

A. I don’t know, more so to the -- were they -- this 10 

relationship that I described with myself, people at VESTA 11 

were paid from different entities.  So I do not know what 12 

entity paid them. 13 

Q. Okay.  You would agree, though, that VESTA Advisors and 14 

VESTA VFO are two different entities? 15 

A. They are two different entities. 16 

Q. With two different sets of employees? 17 

A. I do not believe that VESTA Advisors had any employees.  18 

I don’t -- there was, to my recollection, there was no income 19 

that ever came into VESTA Advisors that would actually be 20 

able to pay employees’ salaries. 21 

Q. Okay.  If you look at this exhibit on Page 6, it has an 22 

employment history. 23 

A. Yes. 24 

Q. Do you see that?  Is this an accurate representation of 25 
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your employment history? 1 

A. Boenning and Scattergood, Cantor Fitzgerald, VESTA 2 

Advisors, VESTA Advisors, Frontier Solutions, these are 3 

all -- these are all places where I had previous securities 4 

or invested advisor registrations. 5 

Q. Okay, and next to VESTA Advisors, second from the top, 6 

it says 3/2019 to the present; is that correct? 7 

A. No, clearly I resigned in June of 2020. 8 

Q. Okay.  How about the second -- the third one.  It says 9 

7/2018 to 3/2019, VESTA Advisors; is that correct? 10 

A. Yes, that is correct. 11 

Q. So as of March 2019, you were no longer with VESTA 12 

Advisors? 13 

A. Well, no, if you just take it -- essentially my title 14 

changed -- 15 

Q. Okay. 16 

A. -- from Head of Real Estate Finance to Investment 17 

Advisor Representative, but that is a -- is just a formal -- 18 

it's similar to registered representative where my title was 19 

not Investment Advisor Representative.  That was my duty as a 20 

registered investment advisor. 21 

Q. Okay.  So this, the second from the top that says 22 

3/2019, it's accurate as to the 3/2019, but not to the 23 

present. 24 

A. Correct. 25 
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Q. Okay.  And you don't know who prepares this? 1 

A. No, I don't know who prepares this.  I know where the 2 

information comes from.  It comes from my SEC Broker Check 3 

Report.   4 

Q. Okay, so your broker -- I see.  So who fills out the SEC 5 

Broker Check Report? 6 

A. Frontier Solutions would have prepared that since I was 7 

a registered representative of Frontier Solutions.  They, per 8 

the SEC regulations, they fill out my Forms U4 and U5, which 9 

have this sort of information. 10 

Q. All right.  So they filled it out incorrectly, is that 11 

what you're saying? 12 

A. No, this is -- this is not up to date.  I actually am no 13 

longer a registered representative of Frontier Solutions, and 14 

as I previously stated, I resigned from all the VESTA 15 

entities in June of 2020. 16 

Q. Okay.  Let me -- so, but as of the date of this report, 17 

this was accurate? 18 

A. What's the date of this report?  I do not see that. 19 

Q. Well, was this accurate -- the date of this report is 20 

November 2020.  It says it on the second or third page. 21 

 MR. GAMBURG:  Objection, asked and answered.  He's 22 

answered what isn't accurate and what is accurate at this 23 

point.  I mean, I don't see the relevance of this entire -- 24 

 MR. BONETT:  Well, okay, his -- go ahead. 25 
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 JUDGE SORG-GRAVES:  One second here.  Unfortunately, 1 

I'll deal with the barking dogs in just a second.  Let me 2 

deal with this.  I'm going to allow the question.  I think 3 

he's already answered this and this is not a document he 4 

maintained and kept up to date, but I'll allow him to answer 5 

if everything was still up to date as of this November 2020 6 

date. 7 

Q. BY MR. BONETT:  Okay, so, Mr. Myers, you testified that 8 

Frontier Solutions submits the evidence or the information 9 

for this report, right? 10 

 MR. GAMBURG:  Objection, not relevant to his testimony.  11 

Mischaracterizing prior testimony -- 12 

 THE WITNESS:  I can't testify to that because I'm not 13 

familiar with this report.  I am familiar with this 14 

information and the general responsibilities of the different 15 

firms that I am associated with that are on this report and 16 

the information contained, but I don't know anything about 17 

how this report was put together and who submitted the 18 

information. 19 

Q. BY MR. BONETT:  All right.  But a -- but a few minutes 20 

ago you said Frontier Solutions submits information to the 21 

SEC. 22 

A. Correct. 23 

Q. Okay.  So this report dated November 3, 2020, has 24 

information that you are, at that time, present, you were 25 
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employed by VESTA Advisors? 1 

A. As of November 2020, I was, sorry, the dates are getting 2 

mixed in my head.  As of November 2020, I was not employed by 3 

VESTA Advisors. 4 

Q. Okay. 5 

A. Or any VESTA entity. 6 

Q.  All right.  So you're saying the information here is not 7 

correct, inaccurate? 8 

A. I'm saying that as of June 2020, I resigned from all 9 

VESTA entities.  As of November 2020, I was still a 10 

registered representative of Frontier Solutions. 11 

Q. Got you.  Okay. 12 

 JUDGE SORG-GRAVES:  I'm sorry, Mr. Bonett.  Let's go off 13 

the record for a moment. 14 

(Off the record from 10:38 a.m. to 10:41 a.m.) 15 

Q.  BY MR. BONETT:  Okay.  Mr. Myers, you talked about some 16 

rules and regulations and confidentiality of client 17 

information.  Where are you getting those rules? 18 

A. VESTA Advisors had an employee handbook or, you know, 19 

code of -- as a registered investment advisor with the SEC, 20 

we were required to have all those things.  So we had, you 21 

know, an employee handbook and standards of conduct and all 22 

those sort of things.   23 

I also refer to standards of conduct from the SFA 24 

Society which I adhere to, and I sent out numerous times to 25 
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the entire VESTA company that these were standards that we 1 

should adhere to.  And then as a registered investment 2 

advisor, we obviously are subject to the regulation of the 3 

SEC. 4 

Q. Okay, so what, well, first of all, you said they were 5 

from VESTA Advisors.  Did the brothers -- you just testified 6 

that you weren't sure if the brothers were working for VESTA 7 

Advisors. 8 

A. So again, the brothers, I was the only registered 9 

investment advisor that I was aware of.  The brothers were 10 

not registered representatives or registered investment 11 

advisors to my knowledge.  Their employment under me, I 12 

communicated and expected them to adhere to these standards, 13 

whether they were paid from whatever entity they were paid 14 

from or not. 15 

Q. Okay.  So what were the applicable standards here for 16 

this case? 17 

A. The standards that I just referenced. 18 

Q. Okay.  So which of those -- what did they violate, 19 

specifically? 20 

A. A breach of trust. 21 

Q. What does that mean? 22 

A. They breached our trust.  So, I mean, I think it's 23 

rather clear. 24 

Q. I mean, specifically.  By doing what, they breached the 25 
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trust? 1 

A.   Accessing confidential information improperly. 2 

Q. Okay, and that specific -- that specific regulation that 3 

they violated? 4 

A. No.  Not to my knowledge.  It's confusing because it's 5 

in a digital realm.  So we had -- we had a large repository 6 

of information, files, documents, some confidential, some 7 

not.  It was communicated to everyone that that was the case 8 

and that we had clients and we needed to protect their 9 

confidentiality.  They were terminated for breach of trust 10 

between them and us as their employer. 11 

Q. Okay.  Did you have any evidence that they shared any of 12 

that information specifically to payroll with anyone else 13 

besides themselves? 14 

A. No, not that I -- no, didn't have any evidence of that 15 

nature. 16 

Q. Did you have any evidence that they shared somebody 17 

else's personal information, like tax information or bill of 18 

sale or anything with anyone else besides themselves? 19 

A. I didn't see any evidence that they shared confidential 20 

information with anyone outside of the firm. 21 

Q. Okay, and prior to December 3rd, were you thinking of 22 

firing them? 23 

A. I was never contemplating terminating them before 24 

December 3rd. 25 
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Q. Okay.  So you were expecting that they would continue to 1 

work past December 3 and into the future? 2 

A. I should -- I should correct myself.  There were 3 

discussions in the management team.  We had terminated an 4 

employee, Seth Morton, earlier.  The revenue -- VESTA was 5 

not, as a -- as an overall entity, was not performing well 6 

financially.  Expenses were high.  So we, as a management 7 

team, we would regularly review the different -- the 8 

different -- where we're spending money and how we could cut 9 

expenses.   10 

So obviously, we terminated another employee prior to 11 

that.  And as part of discussion, we considered every 12 

employee at VESTA, but at that time, didn't, you know, only 13 

terminated Seth Morton. 14 

Q. Okay.  Why did you terminate Seth Morton? 15 

A. I don't recall.  I believe it was, yeah, it was -- we 16 

eliminated his position. 17 

Q. He voluntarily resigned?   18 

A. No, we eliminated his position. 19 

Q. Okay.  And, this is the guy that you said the brothers 20 

had some critical things to say about, right? 21 

A. It was part of evidence that they said critical things 22 

about him. 23 

Q. Right.  But, you let him go, right? 24 

A. We eliminated his position. 25 
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Q. Okay.  So getting back to, as of December 3rd, at least, 1 

it was your expectation the brothers would continue working? 2 

MG:  Objection, asked and answered. 3 

MB:  At least into the near -- at least into the near 4 

future?  I'm not -- I'm not -- 5 

 MR. GAMBURG:  Objection, asked and answered. 6 

 MR. BONETT:  All right.  All right.  So let me -- let me 7 

move on. 8 

Q. BY MR. BONETT:  Why after learning that they had a 9 

payroll document didn't you ask the brothers what they did 10 

and why they had it?  Why didn't you investigate it, what's 11 

happening? 12 

 MR. GAMBURG:  Objection, are you asking him specifically 13 

what he did? 14 

 MR. BONETT:  Yes. 15 

 MR. GAMBURG:  Because he testified what he did in 16 

relation to learning about that already. 17 

Q. BY MR. BONETT:  Why didn't you interview the brothers 18 

before firing them? 19 

A. We discussed -- so it was Tuesday night, they sent it to 20 

me.  Wednesday morning, spoke to them.  That afternoon was 21 

when we started to learn about it.  There was a -- there was 22 

a point in time where I was going to issue -- the plan was I 23 

was going to issue a formal warning to them and discuss it 24 

with them.   25 
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As we investigated further and learned the level of the 1 

breach and that our trust in them was broken irrevocably, 2 

it -- there was -- there was no -- the decision was done at 3 

that point.   We -- we, you know, their actions had broken 4 

the trust irreparably. 5 

Q. So you didn't think it warranted asking them about it 6 

before firing them? 7 

A. We discussed internally as a management team, also with 8 

external counsel, and came to the decision that we did. 9 

Q. Okay, and let me understand, because I'm having a hard 10 

time understanding exactly what they did that was a problem.  11 

This Cunningham SharePoint, that had information about 12 

Cunningham, right? 13 

A. Yes. 14 

Q. Okay, and if someone went to the Cunningham SharePoint, 15 

they would have expected to have information about Cunningham 16 

in that SharePoint? 17 

A. Yes. 18 

Q. Throughout the SharePoint, whether you went to -- 19 

whatever level you went through? 20 

A. That's correct. 21 

Q. Okay.  So by them -- so the problem wasn't them looking 22 

into the Cunningham SharePoint. 23 

A. No, that was -- that was -- everyone had access to these 24 

different SharePoints.  There was some user-level 25 
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restrictions, but very minimal. 1 

Q. Okay.  And if they started opening files in the 2 

Cunningham SharePoint, the expectation would have been for 3 

any employee looking in there that there was going to be 4 

Cunningham information. 5 

A. That is -- that is supposed to be the case, but there 6 

was, you know, oftentimes when you have a lot of people 7 

moving files in and out, things get misplaced. 8 

Q. Okay.  So they eventually come upon a payroll document 9 

that shouldn't have been in there, right? 10 

A. Correct. 11 

Q. Okay.  Was it there fault that they -- that it was in 12 

there? 13 

A. It was placed there not by their doing. 14 

Q. Okay, who placed it there? 15 

A. I don't know. 16 

Q. Did you come to learn that Gregg Mallinder placed it 17 

there? 18 

A. That was mentioned.  I don't know that I learned that 19 

definitively. 20 

Q. Would you say that it's a breach of trust for someone to 21 

put a payroll document in the Cunningham file? 22 

A. I would not say it was a breach of trust to misplace a 23 

file on our shared files system. 24 

Q. Why not? 25 
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A. The breach of trust with Nick and Andrew, I would say, 1 

again, is confusing because it's in a digital realm.  We -- 2 

this is what we discussed as a management team.  A good 3 

analogy is there was an office door open, Gregg left the door 4 

open, there was confidential information in Gregg's desk or 5 

whoever's desk in the drawers.   6 

Would I -- would I terminate Gregg for breach of trust 7 

for leaving his door unlocked?  No.  Would I -- would I 8 

terminate an employee for breach of trust for walking into 9 

the office knowing that they shouldn't be in that office, 10 

opening the drawers, rooting through the files, pulling out 11 

specific information?  Essentially, yes, those actions were 12 

the breach of trust that we decided as a management team. 13 

Q. All right.  But if the employee was permitted to go into 14 

the office and expected that there would be work, relevant 15 

work in that office, they could go in there, right? 16 

A. Yes, there was -- our trust was not breached because 17 

they were in the Cunningham SharePoint. 18 

Q. Okay, and you testified that ultimately, the payroll 19 

document, let's see how you said it, had a nondescript title, 20 

right?  That's what you said. 21 

A. I don't recall my exact words. 22 

Q. Your words were nondescript title, that they found the 23 

document in a zip file that had a nondescript title. 24 

A. If that's the record, that's the record. 25 
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Q. Okay.  So if it was a nondescript title, taking your 1 

analogy, it would be equivalent to going into a drawer that 2 

they had access to, looking at a title that they would have 3 

no idea was private, and finding something, right? 4 

 MR. GAMBURG: Objection, misstates and mischaracterizes 5 

prior testimony. 6 

 JUDGE SORG-GRAVES:  Overruled.   7 

 THE WITNESS:  What was the question? 8 

Q. BY MR. BONETT:  So taking your analogy further, you said 9 

that, your testimony was there was a nondescript title, so 10 

taking this analogy, you have them entering an office where 11 

they were permitted to go, opening -- 12 

 MR. GAMBURG:  Objection, that was not -- Judge, again, 13 

it misstates the prior testimony.  The analogy was that they 14 

did not have the permission to go into that office.  So, if 15 

you want to change to hypothetical -- 16 

 MR. BONETT:  No, no. 17 

 MR. GAMBURG:  That's not the prior testimony. 18 

 JUDGE SORG-GRAVES:  Excuse me, that was his original 19 

situation -- 20 

 MR. GAMBURG:  I -- 21 

 JUDGE SORG-GRAVES:  Excuse me, Mr. Gamburg, I'm 22 

speaking.  I'm still going to allow the question.  You can 23 

make your argument later.  I think we're down the road from 24 

that initial analogy.  Go ahead, Mr. Bonett. 25 
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Q.  BY MR. BONETT:  So they entered the office, they had 1 

permission to enter.  They then open a drawer that's open for 2 

them.  They come across something that has a nondescript 3 

title, and the assumption, based on the fact that it's a 4 

Cunningham SharePoint, is that it relates to Cunningham.  5 

That was your testimony, that there should have been 6 

Cunningham information in that file.  So they open a document 7 

that's nondescript.  Where is the problem there? 8 

 MR. GAMBURG:  Objection.  Again, is this -- is this a 9 

new -- 10 

(Simultaneous speaking.) 11 

 JUDGE SORG-GRAVES:  Mr. Gamburg, Mr. Gamburg, I've 12 

already overruled this objection.  Mr. Myers? 13 

 MR. GAMBURG:  He's changed the hypothetical. 14 

 JUDGE SORG-GRAVES:  Okay, and it's a question, so it's 15 

his hypothetical at this point, and there's the question.  16 

Mr. Myers, answer the question. 17 

 THE WITNESS:  What breached our trust was that, and I 18 

don't, I can't testify to the exact file name, but it was 19 

something with Cunningham in it, and that was level one.  And 20 

then level two, three, and four became unrelated to 21 

Cunningham, to the extent that it was -- I can't testify to 22 

the exact name of the folder, but it was clear at a -- there 23 

was a clear red line where it was nothing to do with 24 

Cunningham.  And it was our expectation that our employees 25 
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would at that point turn around and stop going through that 1 

information. 2 

Q. BY MR. BONETT:  Let's look at GC 21.  This was an email 3 

from Justin Coleman to you, right?  It's part of, I think, a 4 

separate exhibit, but I -- 5 

A. I think that's in a Teams message, but -- 6 

Q. Okay.  I just wanted to ask you to explain this 7 

conversation here. 8 

A. I referred to this earlier.  This was in the midst of, I 9 

mean, this was very early after my discussion with Nick and 10 

Andrew that morning as we were learning about the extent of 11 

this.  You had asked previously why didn't we discuss it with 12 

them.  This was the original plan here, was I was going to 13 

sit down, give them a formal warning about this, because at 14 

that point, going back to what I just said, we knew that 15 

there was -- there was behavior warranting a warning.  So 16 

that was the plan.  As we learned more is when the breach of 17 

trust became apparent. 18 

Q. Okay, and at no time between speaking with the brothers 19 

on December 4th in the morning to the discharge, did you ask 20 

them about what they did? 21 

A. I don't recall if I had any further conversations with 22 

them throughout the day.  You know, we worked together, so in 23 

the course we may have discussed.  Other people may have 24 

discussed it with them. 25 
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Q. Okay.  All right.  I guess, GC 21 is part of another 1 

exhibit, but I'd like to move it into evidence. 2 

(General Counsel’s Exhibit 21 marked for identification.) 3 

 JUDGE SORG-GRAVES:  There are reasons to have it there, 4 

except that he referenced it.  Okay.  Any objections to it, 5 

Mr. Gamburg? 6 

 MR. GAMBURG:  Your Honor, this was part of Respondent 7 

Exhibit 10, which is the full message chat between the 8 

various parties as already described by this witness.  Rather 9 

than moving that in as a separated part of that chat, we 10 

would then ask for the entire Respondent Exhibit 10 to be 11 

admitted, that it was held when we initially moved for its 12 

admission prior to beginning the hearing. 13 

(Respondent’s Exhibit 10 marked for identification.) 14 

 MR. BONETT:  I don't know about, I mean, Respondent 15 

Exhibit 10 has a lot of communications in there that doesn't 16 

pertain to Josh Myers. 17 

 MR. GAMBURG:  The witness has already testified that 18 

although they print out this way, it is a group chat, is what 19 

his testimony was.  So these chat messages, it prints out 20 

this way, but there are -- that’s unfortunately how it prints 21 

out, but the Witness testified that this was part of a group 22 

chat. And it just, as it prints out it prints out as just the 23 

one person who's sending it, and to us it looks like it's to 24 

the left, but -- . 25 
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 MR. BONETT:  Okay.  I'm fine with putting GC -- I'm 1 

sorry, Respondent 10 in. 2 

 JUDGE SORG-GRAVES:  Okay.  Let's admit Respondent 10 for 3 

the record. 4 

(Respondent’s Exhibit 10 received into evidence.)  5 

JUDGE SORG-GRAVES:  And then there’s -- just note on the 6 

record that references to GC 21 in testimony, that document 7 

is contained in Respondent 10.  Sorry.  It -- ending in Bates 8 

Number 51. 9 

 MR. GAMBURG:  Thank you. 10 

Q. BY MR. BONETT:  So let me look at GC 30 with you, Mr. 11 

Myers.  First of all, there's a -- these are Bates stamped at 12 

the bottom, looks like.  VESTA 502, if you could look at that 13 

email, or chat, I guess. 14 

A. 502? 15 

Q. Yeah, I think that's -- 16 

A. Mine starts on 518.  Does it go in ascending order?  Oh, 17 

520 or 502? 18 

Q. 502.  I think for some reason, this is -- this one is in 19 

chronological order. 20 

A. Oh, I got it.  Yeah, I just went to 503.  All right. 21 

Q. All right. 22 

A. I have it.  This is from -- go ahead. 23 

Q. Okay, this is, looks like a chat between Josh Coleman 24 

and Justin Coleman.  Would you have been on that team chat, 25 
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or is it just between the two of them? 1 

A. I don't -- I don't -- I can't testify.  I don't know.  I 2 

don't know. 3 

Q. You don't know if you were on this chat?  You don't -- 4 

you don't - 5 

A. I don't recall, no. 6 

Q. Okay.  Do you recall this message? 7 

A. No. 8 

Q. Okay.  There’s -- if you go down to the next one, 9 

there's a Josh Coleman to Justin Coleman, December 4th, 2:06 10 

p.m. 11 

A. 505? 12 

Q. Yes.  Were you on that chat? 13 

A. I don't recall. 14 

Q. Okay.  Do you know what they're talking about?  Did they 15 

respond?  Do you know what that means? 16 

A. I wasn't a part of this conversation. 17 

Q. Okay. 18 

A. Or I don't recall being part of this conversation. 19 

Q. You don't know whether you were a part or you -- or you 20 

don't -- 21 

A. I don't -- I don't recall.  I don't recall. 22 

Q. There's one here, 507, if you scroll down a little bit 23 

further.  It says, all right, this is Josh Coleman to Justin 24 

Coleman, were you part of that one? 25 
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A. I recall having a conversation with Josh Coleman about 1 

this subject matter.  Whether I was on this specific 2 

conversation or not, I don't recall. 3 

Q. Okay.  Do you know if anyone answered this question?  4 

What are your thoughts on the boys? 5 

A. I don't know. 6 

Q. And the next one says, Justin Coleman to Josh Coleman, 7 

"Exactly what I proposed we do."  Do you know what that 8 

means? 9 

A. I don't. 10 

Q. Scrolling further, there's Josh to Justin, "You don't 11 

think we should fire them?"  This is on December 5th at 2:58 12 

p.m. 13 

A. Mm-hmm. 14 

Q.  Okay.  Do you know what that's talking about?  Do you 15 

know the significance of that? 16 

A. No. 17 

Q. Were you not included in the discussion about the 18 

decision at that point? 19 

A. No, I was.  The whole management team was part of the 20 

decision. 21 

Q. Okay.  Was Sagar Dalal part of the decision, too? 22 

A. He -- Sagar is internal counsel.  So as a normal course 23 

of business we consulted with him, but he's not a member of 24 

the management team so -- 25 
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Q. But you did consult with him? 1 

A. Of course. 2 

Q. Okay.  Okay.  And then, just going to try to scroll 3 

back.  There's one down, VESTA 513.  It’s somewhere around 4 

page 17 of the 21-page document. 5 

A. I’m there.  6 

Q. Do you know what this is?  This is Justin to you.  7 

"Andrew called me.  I let it ring out."  Do you know what 8 

he's talking about there? 9 

A. So this was Friday, December 6th, at 1:24 p.m., which 10 

would have been just after we terminated Nick and Andrew. 11 

Q. Okay.  What about this next one?  This is 1:25 p.m. 12 

A. 514? 13 

Q. Yes.  I don't know.  What is he saying?  "I'm only 14 

telling you about Andrew.  Enough people have tried to make 15 

this about them." 16 

A. I don't know what he meant by that. 17 

Q. Okay.  Let me ask you, if the concern was that finding 18 

these documents or digging and coming, or inappropriately 19 

opening files, which of the brothers did that? 20 

A. We had messages between them.  I don't recall which one 21 

got it, but they sent it between themselves.  I recall a 22 

message that we saw saying, I found something.  One of the 23 

brothers alerting the other brother. 24 

Q. You're talking about something that occurred on December 25 



548 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

1st? 1 

A. I don't recall the dates.  I just recall as part of our 2 

investigation, we looked at their messages when we were 3 

determining, you know, the extent of the breach and we saw an 4 

exchange between themselves about, I found something. 5 

Q. Okay.  So you're referring to -- I'm sorry, who went 6 

looking for their messages between the two of them? 7 

A. We would have had to have used our IT consultant. 8 

Q. Okay.  And were you consulting or interviewing the 9 

brothers at that time also to ask about it? 10 

 MR. GAMBURG:  Objection, asked and answered. 11 

 MR. BONETT:  Okay.  No. 12 

 JUDGE SORG-GRAVES:  Sustained. 13 

Q. BY MR. BONETT:  Okay.  All right.  I think that's all I 14 

have of that document.  Now this, Your Honor, I would like to 15 

put this into evidence since we had him testify about it.  16 

And I know these documents are in there in different order, 17 

but this is -- this is chronological and I'd like it this 18 

way, if I could move for the Exhibit GC 30, please. 19 

(General Counsel’s Exhibit 30 marked for identification.)  20 

 JUDGE SORG-GRAVES:  Any objection to it, Mr. Gamburg? 21 

 MR. GAMBURG:  I think it's premature for its admission 22 

at this time, Your Honor.  He asked him about a number of the 23 

pages of the exhibit to which this witness said that he did 24 

not recall whether he was part of that communication.  So I 25 
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believe it's premature at this time for the large portions of 1 

this exhibit. 2 

 MR. BONETT:  Your Honor, we let in Respondent 10 on the 3 

basis of this witness saying he was part of group chats, and 4 

this is, all this is are documents contained in Respondent 10 5 

in different order. 6 

 MR. GAMBURG:  But the testimony -- you're correct about 7 

Respondent 10.  This witness did not testify with respect to 8 

ones he wasn't on.  He did -- his testimony as it currently 9 

stands is that he doesn't recall whether he was on the chat 10 

for the other parts of the chat.  Now those may, during the 11 

production, the production Bates stamps are jumbled here.   12 

I understand that you're saying they're chronological.  13 

But it doesn't necessarily state that, or evidence that they 14 

were actually part of the same chat that is -- all of the 15 

parts that are part of the same chat that's reflected in 16 

Respondent 10. 17 

 JUDGE SORG-GRAVES:  Okay.  Mr. Bonett, let's hold on off 18 

admitting this.  Maybe if there's other witnesses later that 19 

put some clarification.  I have to agree with Mr. Gamburg 20 

that although it's a chronological order, it may integrating.  21 

You know, it's not necessarily one email or chat chain.  It's 22 

impossible to tell here. 23 

 MR. BONETT:  I respect Your Honor's decision.  I just 24 

think that Respondent moved for the admission of this same 25 
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exhibit in a different order.  But that's okay.  I'll come 1 

back to it. 2 

 JUDGE SORG-GRAVES:  Okay.  And I'm not sure if it's 3 

exactly the same exhibit.  Every page is the same? 4 

 MR. GAMBURG:  It's not, Your Honor.  5 

 JUDGE SORG-GRAVES:  I don't think so, but I may be wrong 6 

on that.  We can take some time to look at that during the 7 

break.  Let's move on and come back to this exhibit later. 8 

Q. BY MR. BONETT:  Okay.  Mr. Myers, let me ask you about 9 

Respondent Exhibit 6.  You have that? 10 

A. I’m getting there.  Yep, I’m here. 11 

Q. All right.  Specifically about your response to the 12 

brothers. 13 

A. Which page number? 14 

Q. GC -- I’m sorry, Respondent 6.  It's the second page of 15 

Respondent 6. 16 

A. 18? 17 

Q. 18, right. 18 

A. Okay. 19 

Q. You testified about some, I think you said dismay or 20 

something about them criticizing other employees.  You even 21 

said they had a habit of it.  Is this what you're describing, 22 

the criticism of Seth Morton? 23 

A. So this is my response to them prior to 17 -- 24 

Q. Yes.  Yes. 25 
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A. -- where they just raise, they say in that, we are 1 

grossly underpaid.  So then 18 is just my response, which, 2 

you know, I gave them this response many times as I 3 

testified.  So they raised this issue many times and the 4 

responses are different, but they're generally the same 5 

thing.   6 

I would basically say, I know, I understand.  We need to 7 

put process in place.  We need goals, milestones, all that 8 

stuff to be able to do a formal review before we can, like, 9 

determine who gets paid what. 10 

Q. Okay.  And does this, looking at your response, is there 11 

anywhere in here that reflects your dismay about their 12 

criticism of Seth Morton? 13 

 MR. GAMBURG:  Objection, that one speaks for itself. 14 

 JUDGE SORG-GRAVES:  Sustained. 15 

Q.  BY MR. BONETT:  Okay.  You testified that you verbally 16 

counseled, I think you said.  Did you make a record of that? 17 

A. Not that I recall. 18 

Q. Okay.  And you said that they had a, quote, habit of 19 

complaining about -- what evidence do you have of that?  Do 20 

you have other emails about them complaining? 21 

 DG:  Objection, what are we -- complaining about what? 22 

 DB:  I think you say complaining about coworkers, 23 

getting along with coworkers? 24 

 THE WITNESS:  Is it to me to answer?  I thought there 25 
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was -- 1 

 JUDGE SORG-GRAVES:  Yes.  No.  Mr. Myers, to the extent 2 

that, I guess, I'll ask the question a little clearer way.  3 

Do you have other documentation that you're aware of, any 4 

type of email, text, chat, where you discussed that issue of 5 

some sort of complaint or difficulty between the Definis 6 

brothers and their ability to get along with other employees? 7 

 THE WITNESS:  To my -- to my recollection, no.  I am 8 

sure, because this was just a conversation that we had over a 9 

course of months, I'm sure there's further evidence of it.  I 10 

can only testify to what I remember, and I know I had this 11 

conversation multiple times, whether it was over -- whether 12 

it was verbal, over chat, or over email, or over the 13 

telephone. 14 

Q. BY MR. BONETT:  Who else did they complain about besides 15 

Seth Morton? 16 

A. Jeremiah Lapp and Gregg Mallinder. 17 

Q. Okay.   18 

A. Well, Rick Cott, Leanne Acton.  That's what I recall. 19 

Q. Okay.  Did you -- did you ever discipline them about 20 

that? 21 

A. I gave them a warning over Teams chat.  Don't recall the 22 

date, but I do recall telling them enough was enough, you 23 

have to stop, you have, you don't have to love the people you 24 

work with, but you have to get along with them. 25 
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Q. And you have a copy of that? 1 

A. No, not, I mean, it was -- it was over chat. 2 

Q. Okay.  And if I told you that there was a subpoena for 3 

all documents pertaining to the brothers' employment, that 4 

should have been in there, right? 5 

A. I don't know, I -- 6 

 MR. GAMBURG:  Wait, stop, wait.  Objection, the subpoena 7 

was to the entity.  There's been no establishment that this 8 

individual witness was even involved with the efforts to 9 

respond to that subpoena, and so that lacks foundation. 10 

 MR. BONETT:  Okay. 11 

 JUDGE SORG-GRAVES:  I'll sustain that objection.  Mr. 12 

Bonett, I think he's told us what he knows about that issue. 13 

Q.  BY MR. BONETT:  Okay.  Let me -- let me move on.  As far 14 

as the Cunningham, you testified that later in the year, I 15 

guess it was Josh Coleman or maybe it was Justin Coleman who 16 

asked you to look at Cunningham because it might be coming 17 

back up, right? 18 

 MR. GAMBURG:  Objection, misstates prior testimony. 19 

Q. BY MR. BONETT:  I recall you saying Cunningham might be 20 

coming back up, and that you told your team that Cunningham 21 

might be coming back up; is that right? 22 

 JUDGE SORG-GRAVES:  Hello, can everybody still hear me? 23 

 MR. BONETT:  I can hear you. 24 

 JUDGE SORG-GRAVES:  Okay.  I had a brief moment there 25 
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where I lost activity. 1 

 MR. BONETT:  Okay. 2 

 MR. GAMBURG:  Yes, we lost you for a second.  I think 3 

Mr. Roger Meyers became the host. 4 

 JUDGE SORG-GRAVES:  Okay. 5 

Q. BY MR. BONETT:  Okay.  My question was, you testified 6 

that Cunningham might be coming back up and that you told the 7 

team Cunningham might be coming back up late in the year, 8 

right? 9 

A. Yeah, that's accurate. 10 

Q. Okay, and what were -- why would you have told the team 11 

that? 12 

A. It's normal course of business. 13 

Q. Okay, and isn't it the case that you would have expected 14 

the team to be ready in case there was a discussion about 15 

Cunningham? 16 

A. That was not the purpose of that statement. 17 

Q. All right, but let me ask you this way.  Would you have 18 

expected the team to be ready if there was a meeting about 19 

Cunningham? 20 

A. In this case, no, because we hadn't worked on Cunningham 21 

as a team in the past.  There was no -- I had no expectation 22 

that anyone on the team would -- I had more knowledge than 23 

anyone else about the totality of Cunningham at that point in 24 

time, so I would not expect anyone on my team to know that 25 
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without instructing them to do so.  We did not have meetings 1 

where people were expected to know things.  It was -- we had 2 

meetings to accomplish things, oftentimes just delegating 3 

responsibilities. 4 

Q. Okay.  And you also said, I would -- I would tell the 5 

team what not to do on occasion. 6 

A. Right. 7 

Q. Okay, but you never told Nicholas and Andrew not to look 8 

at Cunningham; isn't that right? 9 

A. When I knew -- I would often try to counsel Nick and 10 

Andrew to not work as hard as they did. 11 

Q. My question is did you -- did you tell them not to work 12 

in Cunningham? 13 

 MR. GAMBURG:  Objection, the witness was answering the 14 

question.  I ask that he be allowed to continue his thought 15 

to answer the prior question. 16 

 MR. BONETT:  I don't think he was answering the question 17 

I asked. 18 

 MR. GAMBURG:  Well, you cut him off before he ever was 19 

able to finish his answer. 20 

 JUDGE SORG-GRAVES:  Let's just let him answer.  Mr. 21 

Myers? 22 

 THE WITNESS:  So I would often tell them not to work as 23 

much as they did because it was wasted effort, and they 24 

needed to have balance in their life, from a personal 25 
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perspective.  So I do recall when I told the team to -- that 1 

Cunningham was coming up, to say, don't do anything, because 2 

there was a -- there was a -- there was a pattern where all 3 

of a sudden I would say that and people would go do a whole 4 

bunch of work that they didn't need to do.  So I didn't want 5 

them to do any work.   6 

I did at one point in time explicitly ask for one thing 7 

related to Cunningham, and that was open and shut when I 8 

asked for the title information.  I would regularly instruct 9 

my team to not look at Cunningham because it may be coming 10 

up, but there's nothing to do yet. 11 

Q. So your testimony is you told them at some point not to 12 

look at Cunningham? 13 

A. Correct. 14 

Q. Do you know when? 15 

A. Don't recall.  It would have been during -- we had 16 

weekly meetings where we would, on Mondays where we would 17 

basically allocate our resources for the week, set 18 

priorities.  And it would be a -- it would be as part of that 19 

overall meeting, and I would say, okay, Cunningham might be 20 

coming up but don't -- but don't do anything. 21 

Q. Okay.  Did you do that over Teams chat? 22 

A. No, this would be in person. 23 

Q. Let me ask you, there's a -- the SharePoint is 24 

accessible to everyone who has access to SharePoint, right? 25 
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A. Correct, everyone that -- it's a Microsoft product, and 1 

then you would have access to different sites on SharePoint. 2 

Q. Okay, and the Definis brothers had access to the 3 

SharePoint that's relevant to this discussion, the Cunningham 4 

SharePoint? 5 

A. That is correct. 6 

Q. Okay.  So, is there a separate place for projects that 7 

are dead, that are archived, do you know? 8 

A. We had.  We went through multiple full reorganizations.  9 

We did have folders labeled, dead deals or old deals, but we 10 

didn't, you know, we didn't actually have the process that 11 

was like, here's active and here's dead.  There was no sort 12 

of formal like spot where you would say, you know, don't look 13 

here, or don't spend your time on this thing.  It was more 14 

for just team organization. 15 

Q. Well, I guess I'm not clear.  If there is a project that 16 

is completely over, does it go somewhere besides SharePoint? 17 

A. These projects did not have definite start -- I mean, I 18 

guess it would have a definite start time, but these things 19 

would not have definite end times.  We would -- we would 20 

review something, decide not to do anything, and then it 21 

would come back to life six months later, two months later, 22 

and with different terms.  And so we might look at it again.   23 

So the whole reason for SharePoint is to process the 24 

project, get it to the logical decision point, make a 25 
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decision.  If that decision is to move forward, then you keep 1 

working.  If it's to do nothing, then you stop.  If it comes 2 

back up in the future and you decide to restart it, you 3 

restart it.   4 

So, again, going back to Cunningham, it had started, we 5 

had stopped putting money into it.  It was being handled by 6 

the outside counsel.  They would request things, files from 7 

us.  The Coleman's primarily took care of that because there 8 

was -- they were named, Josh Coleman was named in the 9 

litigation, amongst other people.   10 

And so as part of that, they would, you know, for 11 

discovery, they would have information.  And then it would -- 12 

and then there was a talk of a settlement.  So then that's 13 

when it would come back up as an almost restart project.  So 14 

that was when I told the team this might be restarting, but 15 

don't do anything yet. 16 

Q. Okay.  All right.  Let me ask you about unemployment.  17 

You talked about the unemployment process.  You attended 18 

unemployment hearings for both Nicholas and Andrew, right? 19 

A. Correct. 20 

Q. And you were the Company representative at those 21 

hearings? 22 

 MR. GAMBURG:  At this point, Your Honor, I object.  23 

Outside the scope of direct examination.  The only time that 24 

unemployment came up was when I asked the question, have you 25 
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spoken with the brothers since their termination of 1 

employment?  And then he answered, other than at the 2 

administrative hearing, no. 3 

 MR. BONETT:  Okay, well, I -- 4 

 JUDGE SORG-GRAVES:  Mr. Bonett -- 5 

 MR. BONETT:  This is cross-examination and as Counsel 6 

for Respondent went way beyond direct yesterday, this is -- 7 

he did mention that he talked to them at the unemployment 8 

hearing, so I'd like to ask about the unemployment here and 9 

his presence there. 10 

 JUDGE SORG-GRAVES:  I will have to say I’ve led sort of 11 

a wide latitude on this, so I'm going to do that again.  Mr. 12 

Bonett? 13 

Q. BY MR. BONETT:  Thank you.  So, did you attend those 14 

hearings as the representative of the Respondent? 15 

A. I attended those hearings, yeah. 16 

Q. Okay.  Did someone tell you to attend those hearings as 17 

the representative of the Respondent? 18 

A. It was decided amongst the management team at that time 19 

who would go, I guess.  I mean, I -- Sagar and I were in the 20 

termination meeting, and so Sagar and I went to the hearings. 21 

Q. Okay.  And was Respondent contesting the unemployment 22 

for both Nicholas and Andrew? 23 

 MR. GAMBURG:  Objection, Lacks foundation. 24 

 MR. BONETT:  Why was there an unemployment hearing?  I'm 25 
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asking what -- 1 

 JUDGE SORG-GRAVES:  Yeah, just, it seems -- I’ll allow 2 

the question. 3 

Q.  BY MR. BONETT:  Was Respondent -- 4 

 MR. GAMBURG:  Your Honor, he hasn't asked that question.  5 

What he just said it would have been a foundational question 6 

to ask.  Does he know why there was an unemployment 7 

compensation hearing?  He didn't set the foundation of why 8 

this individual knew why they were having a hearing. 9 

 MR. BONETT:  Okay. 10 

 JUDGE SORG-GRAVES:  Okay.  I'm sorry.  I think as a, you 11 

know, he went as a representative for the Company, should 12 

know the answer to the question.  If he doesn't, then we'll 13 

maybe find out why he doesn't.  Mr. Bonett, go ahead with 14 

your question. 15 

Q. BY MR. BONETT:  Was the Respondent contesting the 16 

unemployment for Nicholas and Andrew? 17 

A. My recollection was when we terminated them, we gave 18 

them an -- we were terminating for cause.  And I'm not -- I'm 19 

not an employment lawyer.  You know, I don't know 100 percent 20 

how all this stuff works.  I usually rely on counsel for 21 

that.   22 

So my understanding was when we terminated them for 23 

cause, they would not be eligible for unemployment.  We 24 

wanted them to be able to get unemployment, so we gave them 25 
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the option to sign the release.  They -- I assume that we had 1 

the unemployment hearing because, well, because they didn't 2 

sign the release, and they didn't get unemployment.  And I 3 

wasn't there.  I was not under the -- I didn't know that we 4 

were contesting or not contesting.  I was just there to 5 

present the -- or to testify to the facts of the case. 6 

Q. Why?  Why were you there to testify about the facts of 7 

the case? 8 

 MR. GAMBURG:  Objection, asked and answered.  Because he 9 

was at the discharge meeting. 10 

 MR. BONETT:  Okay. 11 

 JUDGE SORG-GRAVES:  Go ahead, Mr. Bonett.  I'll sustain 12 

that. 13 

Q. BY MR. BONETT:  All right.  Let me ask you, did you or 14 

anyone else answer any questionnaires from the unemployment 15 

office? 16 

A. I don't recall doing so. 17 

Q. You weren't part of the process of explaining to 18 

unemployment what happened with the brothers? 19 

A. We did get some form that Bill Coleman and myself filled 20 

out.  I remember I was actually on the road in Los Angeles, 21 

was on a call with Bill.  He was physically filling it out.  22 

He asked me for all the answers or just, we went through it 23 

together and filled it out, and that's what I recall from 24 

that. 25 
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Q. Okay.  I'd like to show -- can you show the witness GC 1 

11 and 12, please? 2 

 MR. GAMBURG:  While we're waiting for them to be sent, 3 

Your Honor, I'll object to questioning on these documents.  4 

Again, I think we've already been through this a couple times 5 

in this -- in this proceeding that these were reflected very 6 

clearly as internal documents from the unemployment 7 

compensation.  They don't -- they're not completed by the 8 

Employer.  9 

 MR. BONETT:  He just testified that he answered, with 10 

him and Bill Coleman, answered unemployment questionnaires. 11 

 MR. GAMBURG:  You're correct, Mr. Bonett, but I'm trying 12 

to cut to the chase here.  You're going to ask questions 13 

about documents that are clearly not those documents.  14 

They’re internal use only documents at the Unemployment 15 

Compensation Commission.  So, I mean, go ahead, but, I mean, 16 

this is, again, going down a path that we've already been 17 

down before. 18 

 MR. BONETT:  Well, not with a witness who says that he 19 

filled it out or answered the questions. 20 

 MR. GAMBURG:  This doesn't -- 21 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg, let's -- I'm 22 

going to allow him to ask a few questions.  I may be back to 23 

the same conclusion I was before, but I may have different 24 

information now.  I don't know -- 25 
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 MR. BONETT:  Okay. 1 

 JUDGE SORG-GRAVES:  -- until he asks the questions.  Mr. 2 

Bonett? 3 

Q. BY MR. BONETT:  Do you have -- do you have -- Mr. Myers, 4 

do you have GC 11? 5 

COURT REPORTER:  It should be in his inbox. 6 

THE WITNESS:  No. 7 

Q. BY MR. BONETT:  Just let me know when you're ready. 8 

A. Okay.  GC 11.  It's not labeled.  Oh, oh, sorry, I see, 9 

it's in red.  GC 10.  Okay. 10 

Q. All right. 11 

A. I'm on page 14 of the PDF.  It looks like a picture of a 12 

document. 13 

Q. Yes, have you -- if you look at name of individual 14 

interviewed, it says William, parentheses Bill.  Is that Bill 15 

Coleman? 16 

A. I would assume so. 17 

 JUDGE SORG-GRAVES:  Mr. Bonett, let's step back and ask 18 

foundational questions.  Has he seen it before?  Does he know 19 

what it is?  Back to that? 20 

 MR. BONETT:  Well, I don't know.  He's probably going to 21 

say he never saw this, but I want to ask him if he's -- 22 

 MR. GAMBURG:  Isn't that the first question that should 23 

be asked?  Have you ever seen this document before? 24 

 MR. BONETT:  Well, not the -- not the -- not the -- the 25 
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question, I'm asking about the question.  He said that there 1 

were questions that he reviewed with Bill Coleman.   2 

Q. BY MR. BONETT:  This question here, why was the claimant 3 

discharged, is that the question that you answered with Bill 4 

Coleman? 5 

 MR. GAMBURG:  Objection.  What are you referring to at 6 

this point? 7 

 MR. BONETT:  Down where it says statement taken, name of 8 

individual, William, parentheses Bill.  I was going -- I 9 

asked him if that's Bill Coleman. 10 

 JUDGE SORG-GRAVES:  Okay, but, okay.  Mr. Bonett, I'm 11 

back to I don't know if Mr. Myers knows, okay?  You need to 12 

step back and let me know what he knows here. 13 

 MR. BONETT:  Okay. 14 

 JUDGE SORG-GRAVES:  It doesn't say Bill Coleman.  You 15 

know, I don't know if he knows. 16 

 MR. BONETT:  All right. 17 

 JUDGE SORG-GRAVES:  You need to step back and let me 18 

have some foundation for his knowledge.  I know it's cross 19 

exam, but you haven't even identified this document with this 20 

witness.  Even on cross exam, you're required to do that. 21 

 MR. BONETT:  No, I got you, Your Honor, but I -- his 22 

testimony was that at some point, Bill Coleman and he 23 

discussed a questionnaire from the unemployment office.   24 

Q. BY MR. BONETT:  Looking at this document, okay, have you 25 
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seen this document? 1 

A. No. 2 

Q. In the section where it asks, or has the name of 3 

individual interviewed, William (Bill), do you know whether 4 

that is referencing Bill Coleman? 5 

A. I don't. 6 

Q. Okay.  All right.  How about in the statement given, do 7 

you recall if you and Bill Coleman discussed the unemployment 8 

questionnaire asking why the claimant was discharged? 9 

A. I recall a phone conversation with Bill Coleman when I 10 

was in a car in Los Angeles.  I remember him asking two, 11 

maybe three basic questions, what was the reason for 12 

termination?  It was something along those lines, and I -- 13 

and I would have -- and I would have responded, you know, 14 

breach of trust, because that was clearly laid out.   15 

And then there was maybe like one or two other sort of, 16 

you know, not procedural, I don't know what the word I'm 17 

looking for is, but just like things in a form, generic 18 

information, that he didn't know.  And I gave him that 19 

information.  Maybe it was, like, that Sagar was there or the 20 

date of it or the time or whatever. 21 

Q. Okay. 22 

A. That's what I recall. 23 

Q. Do you recall looking at the second question, how do you 24 

respond?  If you've -- seeing this, is this what you told 25 
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Bill Coleman at the time? 1 

A. No.  Those are not -- I don't know where those words 2 

come from. 3 

Q. Okay, but you did talk to him about the reason to put 4 

down on an unemployment questionnaire? 5 

 MR. GAMBURG:  Objection, he's actually answered two or 6 

three times at this point. 7 

 JUDGE SORG-GRAVES:  Sustained. 8 

Q. BY MR. BONETT:  All right.  Looking at GC Exhibit 12 -- 9 

A. The next page? 10 

Q. Right.  Have you ever seen that document? 11 

A. No, no I haven't, but I will say, to what I did say 12 

earlier.  The other questions that Bill would have asked 13 

would have been, because I see here there's something about 14 

earnings.  That was the nature of what Bill and I discussed 15 

on the phone.  It was, what was the reason?  Breach of trust.  16 

What were they making?  And those were the other details. 17 

Q. Okay.  So looking at this document, is this an accurate 18 

representation of what you told Bill Coleman to put on the 19 

unemployment form? 20 

 MR. GAMBURG:  Objection, Your Honor.  This witness is 21 

clearly referring -- I mean, there's a questionnaire.  We all 22 

know, I mean, the employment labor -- in this industry know 23 

what an unemployment compensation questionnaire looks like.  24 

This is not that document, okay?  This isn't any of that.  At 25 
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the very top, it clearly states, Internal Use Only document.  1 

This is an administrative document.  We've already discussed 2 

this when it was initially moved for admission into this 3 

case, and that's why it was rejected.  This witness has 4 

already testified he has not seen it. 5 

 JUDGE SORG-GRAVES:  Okay, Mr. Gamburg.  Mr. Bonett, I'm 6 

back to the same problem I had with this document before.  I 7 

don't have anybody who's testified that they're the person 8 

who put the information on the document. 9 

 MR. BONETT:  Okay.  Okay. 10 

 JUDGE SORG-GRAVES:  So, therefore, you know, Mr. Myers 11 

is telling me he had a conversation, and what he says he said 12 

and then what he -- what's on this document.  So I don't know 13 

if Mr. William Coleman put the -- actually typed the stuff 14 

in.  I don't have evidence of that. 15 

 MR. BONETT:  Okay. 16 

 JUDGE SORG-GRAVES:  So to me, this document is still not 17 

very useful.  It's still hearsay at this point.  It may not 18 

be, but I can't say that it's not. 19 

 MR. BONETT:  Okay.  Thank you. 20 

Q. BY MR. BONETT:  Mr. Myers, moving on, you testified 21 

that, just to make clear, you told the brothers, if you know 22 

about other employees' pay, don't spread that word; isn't 23 

that right? 24 

A. I would have said something to that effect.  Those  -- I 25 
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don't recall if those were my exact words, but, yes, I think 1 

what I, well, what I testified to and what I'll testify to 2 

again is that, in general, if I have an employee who knows 3 

what everyone else makes, I would just be like, okay, I get 4 

it, it's normal.  But, like, let's just keep it to yourself. 5 

Q. Okay. 6 

 JUDGE SORG-GRAVES:  Okay, wait a second, Mr. Bonett.  7 

Let's go off the record for a second. 8 

(Off the record from 11:43 a.m. to 11:44 a.m.) 9 

Q. BY MR. BONETT:  Thank you.  Mr. Myers, I'd like to ask 10 

you about the time you said you had Rick Cott's personal 11 

information.  First of all, who is Rick Cott again? 12 

A. He was -- he was another one of the managing partners. 13 

Q. Okay, and what information did you have? 14 

A. Josh Coleman accidentally sent me a copy of his 15 

employment contract, and I immediately responded that, I 16 

think you sent me the wrong document.  I really shouldn't 17 

have this.  You know, and that was the end of it. 18 

Q. How did you know it was the wrong document? 19 

A. Because it wasn't what I asked for. 20 

Q. Did you look at it? 21 

A. Yeah. 22 

Q. Okay.  How is what you did different from what the 23 

brothers did? 24 

A. I didn't go looking for that.  It was a very simple 25 
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exchange.  I asked Josh, hey, can you send me whatever 1 

document it was.  I don't recall what document.  He sent me 2 

an email with an attachment, here you go.  I don't know if 3 

that was the exact words, but would have been something to 4 

that effect.   5 

I opened the document.  I immediately see that it's Rick 6 

Cott's employment contract.  I look at it, I see it, I close 7 

it, I respond to Josh, hey, you shouldn't have sent this to 8 

me, and then it's done.   9 

What Nick and Andrew did was go into a SharePoint file, 10 

repository, whatever you want, directory, went multiple 11 

levels down into folders that increasingly became non-12 

contextual to anything related to Cunningham, and then found, 13 

you know, went into specifically payroll information for 14 

VESTA and found information.   15 

So that's materially different than what I did.  I asked 16 

for a document, I was sent the wrong document, I gave it 17 

back, and the conversation ended there. 18 

Q. But isn't it the case that you told the brothers you had 19 

Rick Cott's information? 20 

A. No, I referred to the fact, to that situation that I 21 

explained to you.  I deleted the email.  Again, if it's a 22 

matter of possession, I mean, that was in my deleted folders, 23 

you know, deleted items folder.  And it's materially 24 

different. 25 
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Q. Okay.  All right.  Just give me a second.  I'm trying to 1 

understand.  Normally, in a SharePoint file, say for example 2 

a Cunningham SharePoint file, what would be loaded to that 3 

SharePoint file? 4 

A. Information related to Cunningham. 5 

Q. Information provided by who? 6 

A. It could be anyone.  It was a general workspace. 7 

Q. So if, for example, Tom Povedano put something into that 8 

Cunningham SharePoint, it would be his stuff, right?  His 9 

work on Cunningham? 10 

A. Correct.  That would be, you know, I mean, I think I 11 

testified before, we had numerous, like, reorganizations.  So 12 

oftentimes, Tom might put some work not related to Cunningham 13 

that was in that SharePoint for whatever reason, because he 14 

clicked the wrong button or whatever.  But in general, it's 15 

an organizational hierarchy.  It's here's that stuff, here's 16 

this stuff, to keep things separate, to help people navigate 17 

and get through it, is the purpose of it. 18 

Q. So if somebody, an employee, puts some work product into 19 

a deal file or a project file, it might have their name on 20 

it, attached, right? 21 

A. If you -- at least my knowledge of how, you know, the 22 

files work is if you look at the file, you can see the title 23 

of the file.  You can go into the properties of the file and 24 

see who created it, but that's not always true and accurate.  25 
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For example, someone could send me -- someone could send me 1 

an Excel spreadsheet.  That person would be the one that 2 

created it.  I could save that in Cunningham, and then that 3 

person, that could be an outside person to the firm, could 4 

show up as the one who created it.  So it's there, but it's 5 

ambiguous. 6 

 JUDGE SORG-GRAVES:  Sorry.  Give me one minute again.  7 

Let's go off the record. 8 

(Off the record from 11:49 a.m. to 11:51 a.m.) 9 

 JUDGE SORG-GRAVES:  Okay, let’s go back on.  Thank you. 10 

 MR. BONETT:  You’re welcome.  11 

Q. BY MR. BONETT:  All right, I'm just about finished.  I 12 

wanted to, Mr. Myers, call your attention again to Respondent 13 

14. 14 

A. Sorry, give me a minute. 15 

 JUDGE SORG-GRAVES:  Mr. Myers, do you know how to use 16 

the bookmarks? 17 

 THE WITNESS:  I do.  There we go.  Thank you.  All 18 

right.  This is my -- this is my notes, correct? 19 

Q. BY MR. BONETT:  Right, right.  Just to understand, the 20 

top part is sort of like a bullet point for you to follow? 21 

A. The top part would have been my notes and the beginning 22 

of the script, if you will, for the actual termination.  So 23 

this was what we discussed as a management team, and then the 24 

bottom points was essentially that flushed out and what I 25 
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said or what I would say.  And this was done with, you know, 1 

the aid of counsel and everything. 2 

Q. Okay.  So this is the -- this encompasses the reasons 3 

for discharge, right? 4 

A. That is correct. 5 

Q. There's nothing on here that would be a reason for 6 

discharge.  There's nothing on here, I'm sorry, nothing not 7 

on here that would be a reason for discharge? 8 

A. These are the reasons we discharged Nick and Andrew. 9 

Q. Okay, and if I could go through number one, you gained 10 

access to information you should not have.  Can you explain 11 

that? 12 

A. Again, you're in the SharePoint, you're in Cunningham, 13 

you're in a zip folder, and it goes multiple layers down to 14 

where it's clearly not Cunningham anymore. 15 

Q. Okay.  How about what you did with the information? 16 

A. More of the same.  So it's the -- more of what I just 17 

responded, so it's the -- once you cross that line of, I'm 18 

here doing work for Cunningham, or I'm here for trying to 19 

find information.  So it was, again, going into a zip, 20 

downloading it, expanding it, going multiple layers in, going 21 

into files that were clearly marked not anything to do with 22 

Cunningham. 23 

Q. Okay.  And that's the what you did with the information 24 

part? 25 
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A. Correct.  If you want to go back to my analogy, it's 1 

walking into the office, opening the drawers, rooting through 2 

the files. 3 

Q. Right.  Okay.  And nowhere on here is anything about the 4 

quality of their work, correct? 5 

A. Correct. 6 

Q. Nothing on here about them not getting along with 7 

coworkers? 8 

A. Correct. 9 

Q. Okay.  And again, there's no -- you had no information 10 

or evidence that they shared these documents outside of each 11 

other? 12 

 MR. GAMBURG:  Objection, asked and answered. 13 

 JUDGE SORG-GRAVES:  Sustained. 14 

Q. BY MR. BONETT:  Okay.  Let me take you to one final area 15 

of questioning.  I'd like to have the Witness look at GC 16 

Exhibits, let's see, GC Exhibits 3, 4, and 5. 17 

A. I don't know that I have those.  Wait.  Sorry.  I do.  18 

Wait, no, I don't.  My apologies.  I have Respondent's 3, 4, 19 

and 5.  I have GC 9-12. 20 

 COURT REPORTER:  In your inbox. 21 

 THE WITNESS:  Okay. 22 

Q. BY MR. BONETT:  Okay, you have it? 23 

A. I got it.  There it is.   24 

Q. Okay, so -- 25 
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A. Which ones do you want me to look at? 1 

Q. Let's look at GC Exhibit 3 first. 2 

A. Okay. 3 

Q. All right.  First of all, did you have any input into -- 4 

these are position statements submitted by Respondent during 5 

the course of the investigation of this case.  Did you have 6 

any input into these, into the information that was placed on 7 

here? 8 

A. This is the first time I've seen this document.  I don't 9 

recall having discussed this ever before. 10 

Q. Okay.  Well, let me -- let me go through it and ask you 11 

how accurate this is based on your understanding.  So if you 12 

go to page 2 of GC 3, that's actually, it says page 2 on the 13 

top. 14 

A. Yep.  Yeah. 15 

Q. All right.  First full -- first full paragraph says, on 16 

December 4th, VESTA learned that Complainants accessed 17 

highly -- 18 

A. Sorry, I'm not on the same -- okay.  Page 2.  Got it. 19 

Q. On or about December 4th, VESTA learned that 20 

Complainants accessed highly confidential payroll data.  How 21 

did -- how did VESTA learn about that? 22 

 MR. GAMBURG:  Objection, asked and answered already. 23 

 MR. BONETT:  I don't think so.  Not specifically to this 24 

document. 25 
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 MR. GAMBURG:  Well, maybe not with respect to this 1 

document, but it was already asked and answered. 2 

 JUDGE SORG-GRAVES:  Mr. Bonett, I don't get how it's 3 

different than earlier questions. 4 

 MR. BONETT:  Well, this is -- this is going to the 5 

argument that Respondent put forward, and I just want to 6 

understand what this is saying about what the Complainants 7 

did, what the Charging Parties did that caused them to be 8 

discharged. 9 

 JUDGE SORG-GRAVES:  We're back to the situation where 10 

this witness says he's never seen this document before.  Yes, 11 

he's had his testimony to the extent that this document is 12 

different than that.  You can raise that in brief.  I don't 13 

know. 14 

 MR. BONETT:  All right, let me ask it -- 15 

 JUDGE SORG-GRAVES:  But he's explaining somebody else's 16 

writing at this point?  I don't see the value of that. 17 

Q. BY MR. BONETT:  All right.  Let me ask this, then.  18 

Isn't it the case that VESTA learned that the brothers' 19 

access to data by the brothers' own acknowledgment?  20 

A. They informed me after I asked them the morning, that 21 

Wednesday morning, and then we learned as that day unfolded, 22 

the manner in which they accessed that information. 23 

Q. Okay.  The second sentence says the company maintained 24 

the confidential data on its server as part of a legal 25 
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proceeding from 2018, prior to the start of Complainant's 1 

employment.  That's not accurate, isn't that right? 2 

A. I don't -- I don't know. 3 

Q. You do know that the brothers' own pay information was 4 

on that document, right? 5 

A. I do know they -- when they told me they had the 6 

document, they said we have everyone's pay including ours, 7 

and we're the lowest paid people in the company. 8 

Q. Okay.  So it's not accurate to say that this data was on 9 

the server from 2018 before the brothers even started 10 

employment? 11 

 MR. GAMBURG:  Objection.  That doesn’t -- 12 

mischaracterizes even the document from which he's asking the 13 

question. 14 

 JUDGE SORG-GRAVES:  Okay, again, Mr. Bonett, if we have 15 

their start date in the record, their pay, the payroll 16 

document in the record, this document, these are things that 17 

you can argue inconsistencies.  I don't know how Mr. Myers, 18 

who back to didn't even author or play a role, as far as I 19 

know, in this document, these are all things that we can 20 

piece together by what's in the record already without this. 21 

Q. BY MR. BONETT:  All right.  Let me ask one more question 22 

about this.  Complainants -- this is later in the 23 

paragraph -- disseminated the highly confidential data in an 24 

effort to force VESTA to increase their base rates of pay.  25 
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Do you know what that means? 1 

A. No. 2 

Q. Okay.  All right.  Let me -- let me see if I have any 3 

questions on GC 4.  Just a question about GC 4, and I don't 4 

think you even need to be reviewing it, but it talks about a 5 

scraping process.  Do you know what that is? 6 

A. Sorry, you were cutting in and out, I don't -- where are 7 

you?  What is this?  I haven't seen this document, either, so 8 

I don't -- I don't know anything about it. 9 

Q. Okay, well, let me ask you, okay, the document talks 10 

about a scraping process performed by Microsoft 365 E-11 

Discovery Software. 12 

 MR. GAMBURG:  Objection, outside the scope -- 13 

Q. BY MR. BONETT:  Do you know anything about that? 14 

 JUDGE SORG-GRAVES:  Okay, wait a second.  Mr. Bonett, 15 

your connection is getting really bad.  So I'll start with 16 

that.  Let's deal with this connection problem and then we'll 17 

get back to the question.  Mr. Meyers, let’s go off the 18 

record for a second. 19 

(Off the record from 12:04 p.m. to 12:05 p.m.) 20 

Q. BY MR. BONETT:  All right.  Let me look through -- okay.  21 

I may be finished.  I'm going to look through the exhibits 22 

for one second. 23 

 JUDGE SORG-GRAVES:  Okay, while you're looking, I'm 24 

going to ask Mr. Myers a question.  Okay, so there's, in your 25 
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testimony, you talk about the zip file on the SharePoint.  So 1 

there's a file on SharePoint, it's labeled Cunningham.  And 2 

when they go into that file, it's a zip file; is that 3 

correct? 4 

 THE WITNESS:  Well, on this exhibit here, I guess it 5 

shows that it was actually labeled Ideals Data Room Backup.  6 

And then, so, the label wasn't Cunningham.  They were in the 7 

site Cunningham where the zip file labeled Ideals Data Room 8 

Backup was there.  I forgot the second part of your question, 9 

sorry. 10 

 JUDGE SORG-GRAVES:  Okay, so then let's say to see what 11 

is in that Ideals Backup file -- 12 

 THE WITNESS:  Correct. 13 

 JUDGE SORG-GRAVES:  -- can they see that without 14 

downloading it, or do they have to download it in order to 15 

see what's in there? 16 

 THE WITNESS:  I don't -- I don't know.  It depends on 17 

the size of the file.  Sometimes it requires you to download 18 

it, sometimes it doesn't require you to download it, but 19 

usually there, well, in every case when it's a zip file, when 20 

you double click it there's another prompt.  It's not, it's 21 

different than, it looks different than a normal file folder. 22 

 JUDGE SORG-GRAVES:  And what is this prompt that you're 23 

accustomed to seeing after it opens? 24 

 THE WITNESS:  Usually unzip it to a certain location or 25 
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something along those lines or download. 1 

 JUDGE SORG-GRAVES:  So it's either like those choices of 2 

opening it without downloading it or downloading it?  Okay. 3 

 THE WITNESS:  Correct. 4 

 JUDGE SORG-GRAVES:  The type of choices that you would 5 

get on a computer.  Okay.  Thank you.  Mr. Bonett? 6 

 MR. BONETT:  Your Honor, I have no further questions for 7 

this witness.  Thank you. 8 

 JUDGE SORG-GRAVES:  Okay.  Mr. Gamburg? 9 

 MR. GAMBURG:  If I could have a few minutes, Your Honor, 10 

to see if I have any questions on re-direct. 11 

 JUDGE SORG-GRAVES:  Okay, let's come back in five. 12 

 MR. GAMBURG:  Thank you, Your Honor. 13 

 MR. BONETT:  Thank you. 14 

(Off the record from 12:08 p.m. to 12:14 p.m.) 15 

 JUDGE SORG-GRAVES:  Let’s go back on the record.  Mr. 16 

Gamburg? 17 

Q. BY MR. GAMBURG:  Thank you, Your Honor.   18 

REDIRECT EXAMINATION 19 

Q. BY MR. GAMBURG:  Mr. Myers, this is circling back.  I 20 

really only have one question left.  If it had been that the 21 

brothers had stumbled across the compensation, the payroll 22 

document, and then raised and used that to discuss their own 23 

compensation with you, would they have been discharged? 24 

 MR. BONETT:  Calls for speculation, objection. 25 
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 JUDGE SORG-GRAVES:  I'm going to sustain, especially 1 

considering it was a group decision and not Mr. Myers's 2 

alone. 3 

Q. BY MR. GAMBURG:  Mr. Myers, after your conversation with 4 

them December 4th in the morning, were you thinking about 5 

discharging the Charging Parties? 6 

A. No. 7 

 MR. GAMBURG:  No further questions, Your Honor. 8 

 JUDGE SORG-GRAVES:  Mr. Bonett? 9 

 MR. BONETT:  I have no further questions. 10 

 JUDGE SORG-GRAVES:  Okay.  Thank you for your time, Mr. 11 

Myers.  And there is a sequestration order, so you shouldn't 12 

be discussing your testimony with anyone until you've heard 13 

that the hearing has formally closed.  A rare exception to 14 

that would be if surrebuttal, but I don't know that that will 15 

happen in this case.  So likely, there would be no reason for 16 

you to discuss your testimony with anyone until after the 17 

hearing is closed.  Do you understand? 18 

THE WITNESS:  I understand.  Thank you. 19 

 JUDGE SORG-GRAVES:  Thank you. 20 

 MR. BONETT:  Thank you. 21 

(Witness excused.) 22 

 JUDGE SORG-GRAVES:  Okay, let's talk.  Let's go off the 23 

record. 24 

(Off the record from 12:16 p.m. to 12:16 p.m.) 25 
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 JUDGE SORG-GRAVES:  And we're going to take a short 1 

recess for lunch and come back at 1:00 Eastern time.  Thank 2 

you. 3 

 MR. BONETT:  Thank you. 4 

 MR. GAMBURG:  Thank you, Your Honor. 5 

(Whereupon, at 12:16 p.m., a lunch recess was taken.) 6 
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 1 

A F T E R N O O N  S E S S I O N 2 

(Time noted:  1:01 p.m.) 3 

 JUDGE SORG-GRAVES:  Okay.  Let’s go back on the record. 4 

 Mr. Gamburg, I don’t know if you’re intending on calling 5 

additional witnesses. 6 

 MR. GAMBURG:  No.  Respondent’s going to call Tom 7 

Povedano as their next witness. 8 

 MR. BONETT:  Could we learn how many more witnesses 9 

there might be?  Is that specific and appropriate to ask? 10 

 MR. GAMBURG:  You know it’s not appropriate to ask. 11 

 MR. BONETT:  I knew you were going to say that. 12 

 MR. GAMBURG:  I am more than glad to share it with you.  13 

I believe this, depending on the testimony, may be our last 14 

witness. 15 

 JUDGE SORG-GRAVES:  Okay.  Mr. Povedano, if you could 16 

raise your right hand. 17 

 (Whereupon, 18 

TOMAS ANTONIO POVEDANO 19 

was called as a witness by and on behalf of the Respondent 20 

and, after having been duly sworn, was examined and testified 21 

as follows:) 22 

 JUDGE SORG-GRAVES:  Thank you.  23 

DIRECT EXAMINATION 24 

Q. BY MR. GAMBURG:  Good afternoon, Mr. Povedano.  Could 25 
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you state your full name for the record? 1 

A. Tomas Antonio Povedano. 2 

Q. And where are you currently employed? 3 

A. Currently employed at Momentum Advanced Planning. 4 

Q. And when did you commence your employment with that 5 

entity? 6 

A. That would have been -- I think we officially moved me 7 

over to that entity in probably September of 2020. 8 

Q. And prior to that time, who was your official employer? 9 

A. I bounced around between a couple of the entities, but 10 

VESTA VFO was the most permanent one of those. 11 

Q. Okay.  What’s your current title with Momentum? 12 

A. CEO. 13 

Q. What was your last title with the VESTA VFO entity? 14 

A. Chief Operating Officer. 15 

Q. And how long would you have had that title or position 16 

with VESTA VFO? 17 

A. Since -- largely, since I joined the Company.  When I 18 

joined the Company, I was COO for Momentum Advanced Planning.  19 

Four months later, we -- four to six months later, we started 20 

VESTA.  So I went over to VESTA.  And I had both titles.  So 21 

I had a Momentum email and a VESTA email with COO. 22 

Q. Would you be able to approximate a month and year when 23 

you took on the additional responsibilities of VESTA? 24 

A. It would have been late ’17, early ’18. 25 
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Q. In your -- I just want to focus on your responsibilities 1 

as COO for VESTA VFO.  What were your duties or 2 

responsibilities in that position? 3 

A. It was varied as most Chief Operating Officers are.  It 4 

was where the work is needed to be done.  So I plugged a lot 5 

of holes.  I did a lot of client-facing activity.  I did some 6 

business development.   7 

As we built the Company, because VESTA was largely a 8 

start-up, I would try to figure out where we -- how we were 9 

going to make money, revenue models, make sure we brought the 10 

right people in, lot of different things, finance. 11 

Q. How long have you been in the financial services 12 

financial industry in total? 13 

A. Since 1992. 14 

Q. Sorry to date you (ph.).  Okay.  In the -- VESTA VFO, 15 

can you describe just real briefly, because we’ve heard a 16 

good amount about what it was, but if you could just briefly 17 

in your own words, describe what that business did? 18 

A. Yeah, I think it’s important to describe VESTA, which is 19 

just a broad name for it.  So Momentum is insurance and 20 

planning.  Some of those higher-end more wealthier clients 21 

started needing more services.  So that was the genesis of 22 

VESTA.   23 

VESTA VFO, VFO stands for Virtual Family Office.  So the 24 

first thing that our clients started asking for was help in 25 
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setting up their family office.  So actually establishing, 1 

how do you run a family office, how do you run it?  And 2 

family office is not a -- that’s a defined term.  That’s 3 

something in the financial industry, when you’re very 4 

wealthy, you set up a -- set up an entity to manage your 5 

wealth.  So that’s where it started, VESTA VFO.   6 

VESTA Advisors, VESTA Capital, all the other things, 7 

were just offshoots of providing different services to that 8 

same group of people. 9 

Q. Would you be able to approximate how many clients were 10 

clients of VESTA VFO? 11 

A. Yes, unfortunately, not very many because it didn’t -- 12 

the business simply didn’t exceed -- succeed.  We had one 13 

client we started with, where we started talking about 14 

setting up their family office.  That didn’t go anywhere.  We 15 

had a couple more that we were in various stages of trying to 16 

help them.  All of those failed to generate revenue from 17 

there.  From the Family Office, from the -- just the 18 

specifically VFO perspective. 19 

Q. Family office, can you expand on what a family office 20 

actually is? 21 

A. Yes, so when you’re ultra-wealthy, you know, there’s 22 

different definitions of what that means.  But in our world, 23 

it’s probably somebody that has around $200, $250 million at 24 

least of net worth.  They need a more institutional quality 25 
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sort of system around them to manage their wealth.  So 1 

instead of just hiring a bunch of outside money managers and 2 

letting them decide everything, they’ll typically start 3 

bringing some staff in.   4 

It usually starts with, you know, an assistant of some 5 

sort to help them manage their houses and their boats and 6 

their planes, right, all the stuff that is a little bit more 7 

obvious.  But usually they’ll bring in what’s called a CIO, 8 

and that CIO will help them manage their money.  They’ll be 9 

quarterback if you will for managing their investments.   10 

Do I invest in this private, this new company that’s 11 

being set up?  Do I put money over there or do I buy 12 

stocks/bonds.  Do I, you know, do I invest more money in my 13 

company?  What’s the right allocation between that?  So 14 

that’s the -- Chief Investment Officer is what CIO stands 15 

for. 16 

Q. Is there an entity name associated with Josh Coleman’s 17 

family office? 18 

A. Josh Coleman was, you know, basically, our first and 19 

only client. 20 

Q. What was the name of his family office entity? 21 

A. Burton Vick (ph.) Capital, and JJ -- Burton Vick Capital 22 

was his investment arm.  JJKC was the management company. 23 

Q. In dealing with these high-net worth, ultra-net worth 24 

clients, is there concern and attention built around 25 
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confidentiality of client information at VESTA VFO? 1 

A. Yes, I believe we literally had, as we were looking to 2 

set up something like that, we would have all their tax 3 

returns.  We would have all their financial statements.  If 4 

there was planning on the other side of the business, on the 5 

Momentum side, we would have their medical records, trusts, 6 

wills, all that is probably about the highest level, 7 

especially when you’re in that level of wealth, the most 8 

protected information you can have. 9 

Q. Can you, briefly, because we’ve already heard Mr. Myers 10 

testify a little bit about the steps, but can you, in your 11 

own words, testify to the steps that VESTA VFO took to 12 

protect and maintain the confidentiality of its clients’ 13 

information? 14 

A. Yeah, so we -- the reason we leverage SharePoint, so 15 

Microsoft SharePoint, it’s an Office 365 product.  There’s 16 

varying levels of security.  We -- as we were looking to set 17 

it up, we realized that having our own server on premise is 18 

kind of a recipe for disaster.  Somebody could break in.  We 19 

might not be the best at maintaining the security on that 20 

server.   21 

So we created -- we leveraged Microsoft and all of their 22 

security protocols.  We bought out, if you will, the level of 23 

security for outside attacks because that’s the, you know, 24 

that’s the concern, the level of outside attacks.  We knew 25 
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obviously that an inside attack was possible, but we thought  1 

we hired the right people so that that wasn’t a problem. 2 

Q. Did VESTA VFO put into place and handbooks or manuals or 3 

policies with respect to internal security?  Sorry, trying to 4 

think of a better way of saying.  Did VESTA VFO have any 5 

internal policies with respect to its employees in terms of 6 

how -- to direct them in terms of confidentiality of 7 

confidential information? 8 

A. We did, but, I mean, I’ll be the first to say, we 9 

probably weren’t as buttoned-up as we should.  We had all the 10 

conversations verbally.  It’s a small office.  I think it’s, 11 

as Josh Myers testified, everybody was in a war room, sort of 12 

thing, so it was obvious and constant, the conversations we 13 

were having around security.   14 

We had people set up, you know, we had NDAs coming in, 15 

when they would send us their information.  Everything came 16 

to a secure server.  We would have them upload.  We rarely 17 

would try to -- we would discourage, even if the client 18 

wanted to email things like tax returns, we tried to 19 

encourage them to upload them onto our secure site.   20 

Ideals, I think, as Nick mentioned, Ideals was another 21 

version that it’s a little bit easier for outside parties to 22 

upload documents to.  So that was another reason we had 23 

Ideals at that point. 24 

Q. And if we could just forward it around to everyone.  Did 25 
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everyone receive an email from Mr. Perryman, the attaching 1 

exhibit -- Respondent’s Exhibit 21? 2 

 MR. BONETT:  Yes. 3 

 MR. GAMBURG:  Okay. 4 

 JUDGE SORG-GRAVES:  I have it as well. 5 

 MR. GAMBURG:  Mr. Meyers, do you have it as well?  Okay, 6 

thank you.   7 

Q. BY MR. GAMBURG:  Mr. Povedano, I’ll ask you to turn to 8 

Respondent’s Exhibit 21, and ask first, do you recall 9 

receiving this, this email, which is dated May 15, 2019? 10 

A. Yes. 11 

Q. And this is an email from Sophia Povedano.  And what’s 12 

your relation to her? 13 

A. My daughter, intern. 14 

Q. And this is an email to you and other individuals at 15 

VESTA VFO; is that correct? 16 

A. Yes. 17 

Q. And do you recall there being attachments to this email? 18 

A. Yes. 19 

Q. And if you look at the first line of the text of this 20 

email, it refers to, you know, I’ve attached four documents 21 

above, the compliance manual, code of ethics, privacy policy, 22 

and business continuity and disaster recovery plan.  Do you 23 

recall receiving those documents as attachments to this 24 

email? 25 
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A. Yes. 1 

Q. The compliance manual that you got from Sophia, is that 2 

the -- that we’ve already seen in this proceeding, the VESTA 3 

Advisors compliance manual? 4 

A. I didn’t see it, but if it says -- it says VESTA 5 

Advisors Compliance Manual.  It was specifically created for 6 

the RIA, which is VESTA Advisors.  So it’s much more specific 7 

than VESTA Holdings or any other handbook.  It’s SEC sort of 8 

work.  Myers was instrumental.  He was the one that kind of 9 

put it in there from his CFP, CFA designations and his SEC 10 

registration. 11 

Q. Could you return to Respondent Exhibit 2 for me, please? 12 

A. Let’s see.  I’m not sure if I have that.  18. 13 

Q. I’ll send it to you now. 14 

A. I don’t -- I don’t have it. 15 

Q. Okay, we’re going to -- we’re sending it to you now.  16 

Let us know when you have it.   17 

 MR. BONETT:  I’m sorry, Donald.  Can you tell me which 18 

one you’re looking at again? 19 

 MR. GAMBURG:  I’m asking him to look at Respondent 2. 20 

 MR. BONETT:  Thanks. 21 

 MR. GAMBURG:  Yep. 22 

 THE WITNESS:  Nothing yet. 23 

Q. BY MR. GAMBURG:  Sometimes our security systems are too 24 

good for our own good.  I could hear and feel it going 25 
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through all the firewalls. 1 

A. Yeah, we have a, aside from Microsoft, we have a pretty 2 

deep firewall that everything gets routed through.  There we 3 

go.  I got it.   4 

Q. My question is, this is not the entire document, it’s 5 

just selected exerts, but is this the compliance manual that 6 

was attached and referred to in this email from your daughter 7 

on May 15, 2019? 8 

A. Yes. 9 

 MR. GAMBURG:  All right.  At this time, I’d like to ask 10 

for admission of Respondent Exhibit 21. 11 

(Respondent’s Exhibit 21 marked for identification.) 12 

 JUDGE SORG-GRAVES:  Mr. Bonett? 13 

 MR. BONETT:  No objection. 14 

 JUDGE SORG-GRAVES:  Respondent Exhibit 21, is that 15 

correct? 16 

 MR. GAMBURG:  Yes, Your Honor. 17 

 JUDGE SORG-GRAVES:  Is admitted. 18 

(Respondent’s Exhibit 21 received into evidence.) 19 

Q. BY MR. GAMBURG:  Mr. Povedano, I’m going to switch 20 

topics.  Were you involved in the decision to hire the 21 

Charging Parties, Andrew and Nicholas? 22 

A. I was consulted, but I did not -- I actually recommended 23 

against hire, but they were hired in. 24 

Q. Okay.  Once they were hired in, what was their role, 25 
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initially, with VESTA? 1 

 MR. BONETT:  Objection.  We’ve gone through their role 2 

at VESTA many times.  3 

 JUDGE SORG-GRAVES:  Mr. Gamburg, I don’t know that we 4 

need to go there.  Let’s try to cover new ground. 5 

Q. BY MR. GAMBURG:  Mr. Povedano, did you have a work 6 

relationship with the Charging Parties? 7 

A. They were on the team.  I think I gave them a couple of 8 

assignments across the period of their employment, but not in 9 

detail, no. 10 

Q. Did you work closely with them on any specific project? 11 

A. Yes. 12 

Q. Which projects did you work specifically closely with 13 

them on? 14 

A. Coleman's', Josh Coleman had an investment in a -- in 15 

order to protect confidentially, I’m just trying to figure 16 

out how to say it, in a medical investment, medical company.  17 

I went in as operating COO to help fix the company a little 18 

bit.  For a short period of time, I asked Nick and Andrew to 19 

help on an Excel model for me, a budget. 20 

Q. And for that medical company, what was the type of model 21 

that you were asking the Charging Parties to prepare? 22 

A. The financial budget model. 23 

Q. Before the couple named projects already in this 24 

proceeding, Cunningham project, did you work directly with 25 
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them on the Cunningham project? 1 

A. No. 2 

Q. Did you work enough with the Definises to form an 3 

impression of their work capabilities? 4 

A. Yes, like I said, it was a small office.  So I had some 5 

personal interactions, but I heard interactions from all 6 

their parties. 7 

Q. And keeping it brief, what were your just general 8 

impressions of their ability? 9 

 MR. BONETT:  Objection, on relevance, and what people 10 

said to him is hearsay. 11 

 JUDGE SORG-GRAVES:  Mr. Gamburg, we’re back to -- what 12 

is the relevance of this? 13 

 MR. GAMBURG:  Just asking his general impression of 14 

their capabilities. 15 

 JUDGE SORG-GRAVES:  And again, how is his impression of 16 

his general capabilities relevant? 17 

 MR. GAMBURG:  Well, it’s relevant to the state of mind.  18 

Well, I’ll just focus in on this, but this Witness’s state of 19 

mind when it comes to anything decision making that he may or 20 

may not have been involved with with respect to them as we 21 

get later in the chronology. 22 

 MR. BONETT:  I don’t think he was involved, and I don’t 23 

know -- he already said he didn’t really know much about 24 

their work except what other people told him.  And finally, 25 
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there’s no -- unless you’re making an argument that the 1 

quality of their work is part of the discharge reason, I 2 

don’t see why it’s relevant. 3 

 JUDGE SORG-GRAVES:  Again, I feel like we’re going down 4 

a road that’s really not that informative as to the really 5 

crux of the situation here.  You know, he had some 6 

familiarity with their work, we know that.   7 

Unless there’s something specific about his familiarity 8 

with the work that contributed directly to events that 9 

happened, you know, maybe months later, then I’d like you to 10 

focus on that, something that has some sort of direct 11 

relevance I can see. 12 

 MR. GAMBURG:  I’ll move on, Your Honor.  It was the one 13 

and only question I was going to ask on that and move on. 14 

 JUDGE SORG-GRAVES:  Okay. 15 

Q. BY MR. GAMBURG:  Are you aware of conversations with the 16 

Charging Parties with respect to their compensation? 17 

A. Yes, I was made aware. 18 

Q. Did you participate yourself in any conversations with 19 

the Charging Parties directly about their compensation? 20 

A. No. 21 

Q. How were made aware of conversations about compensation 22 

with the Charging Parties? 23 

A. So probably a little background’s helpful.  My role with 24 

the company and a little bit more deeply with the family is 25 



595 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

call it a very close advisor, to use a movie term, -- , 1 

right, without being a lawyer.  So I was very involved in, 2 

kind of, in the background in sort of all sorts of 3 

conversations.  And so my role was, you know, as a diplomat 4 

if you will, between folks, and people sought my advice a 5 

lot.  So I heard about it from Justin.  I heard about it from 6 

Josh Myers and Josh Coleman. 7 

Q. Would you be able to approximate how early on in the 8 

Charging Parties’ employment that you were first made aware 9 

of conversations about their compensation? 10 

A. It was early, so call it, first couple two, three 11 

months.  I -- the only really reason I remember because I 12 

laughed.  I’m like they’re green, they’re brand new.  They 13 

haven’t been here.  They’re hard workers, but they’re already 14 

asking for a raise.  That seems a little early to have that 15 

conversation.   16 

And I told Justin who’s probably the one that -- who is 17 

the one that brought it up to me, that’s a non-start.  That 18 

would be -- now again, I wasn’t the decision maker.  19 

Ultimately, the family and Josh Coleman was the ultimate 20 

decision, but I recommended against any increase in salary 21 

until we’ve had a year under our belts. 22 

Q. How regularly, after that initial conversation that 23 

you’re referring to with Justin Coleman, would you be able to 24 

estimate how regularly the conversation came up about the 25 
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Charging Parties’ compensation? 1 

A. I only remember about two other incidents.  I understand 2 

it happened a lot more, but I only was made aware when it 3 

bubbled over so to speak, and there was, you know, talk 4 

amongst the management team about it.  But I was not -- I did 5 

not participate in it.  Again, I had the same reaction.  6 

Let’s get a year under out belt.  Let’s figure out if the 7 

actual company that we’re running is going to make money, and 8 

then we can have those conversations. 9 

Q. Did you provide advice to, whether it was Justin Coleman 10 

or any other management member, in terms of making a 11 

recommendation of how to deal with compensation and the 12 

typical manner in which you would handle compensation as a 13 

company? 14 

 MR. BONETT:  Can I object as to the form of the 15 

question?  I’m not real sure. 16 

 JUDGE SORG-GRAVES:  Can we maybe try to restate the 17 

question? 18 

Q. BY MR. GAMBURG:  In your internal conversations, whether 19 

it was with Justin Coleman or any other management member, 20 

did you voice your own thoughts in terms of timing to have 21 

compensation conversations? 22 

A. Yes. 23 

Q. And what did you express to them? 24 

A. I expressed that you should have a year under your belt 25 
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before we have those conversations, that those conversations 1 

are appropriate after our year-end results come in so we can 2 

look at our holistic performance for the company, and we can 3 

figure out whether someone’s due a 3 percent raise, 5 percent 4 

raise, a promotion, based on their own merits and the 5 

performance of the company and whether we had it.   6 

So just because -- and I had to reiterate this to Justin 7 

in particular, just because someone’s performing well doesn’t 8 

mean the company can afford it. 9 

Q. You earlier testified that you lacked -- .  Did -- were 10 

you upset in any way that the Charging Parties were raising 11 

concerns about their compensation? 12 

A. No, I was actually -- no, I wasn’t upset. 13 

Q. Let’s turn to the Cunningham deal.  You recall that 14 

project for VESTA VFO? 15 

A. Yep. 16 

Q. Real briefly, can you describe what that project was? 17 

A. Oil and gas investment, West Virginia, Canada.  We 18 

bought, you know, bought the business if you will, and then 19 

it quickly -- we quickly learned that there were bad things 20 

going on in the business, and we stopped the funding. 21 

Q. Are you able to approximate about when you found that 22 

out and the funding stopped? 23 

A. We found that out probably late February, might have 24 

started getting some inklings earlier than that. 25 
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Q. And we’ve already heard as a result of that decision, 1 

litigation ensued? 2 

A. Eventually, yes. 3 

Q. When was the last time you or anyone from VESTA VFO 4 

performed any material work on the Cunningham project? 5 

A. Last time I did was shortly, you know, as soon as we 6 

ceased funding, ceased operation, it was a dead project if 7 

you will.  Once it started coming to -- obvious that there 8 

was going to be litigation, Mike Mazzone, who was our General 9 

Counsel, and head of our family office practice, started 10 

getting involved.   11 

So from the VESTA VFO side, Mike Mazzone took the lead 12 

so to speak.  He hired outside counsel and they took it from 13 

there.  Occasionally, we would get brought back in depending 14 

on, you know, the machinations (ph.) of the law suit, if they 15 

needed information.  But that was it. 16 

Q. In conjunction with that litigation, did the 17 

attorneys -- was there a request from the attorneys to 18 

preserve evidence within the company? 19 

A. I believe so, yes. 20 

Q. In conjunction with the preservation of evidence for the 21 

litigation, we heard people refer to this Ideals database.  22 

Was that Ideals database set up for that purpose, to preserve 23 

evidence for the litigation? 24 

A. Solely for -- not just for preserving evidence, but for 25 
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the outside counsel to understand everything about the deal.  1 

So we took information out of SharePoint in addition to 2 

documents that were shared by, you know, various impacted 3 

members of the team, up to the Ideals SharePoint, or Ideals, 4 

yeah, section.  So they could only look at it.  So the 5 

lawyers could look at it. 6 

Q. And then, to be clear, the Ideals cloud sourcing, is 7 

that separate and apart from the Company’s SharePoint system? 8 

A. Yeah, Ideal VDR dot com.  It’s a third-party site. 9 

Q. Is that a service that you -- that the Company had to 10 

pay like a monthly fee to store their information on? 11 

A. Yep, we signed an annual agreement, and it came with 12 

some data caps, but we signed an annual agreement, and we 13 

had -- we had multiple things on there.  Separate rooms, just 14 

like we were talking about SharePoint, separate sites, if you 15 

will, within Ideals, that stored different information and 16 

different access. 17 

Q. Were you involved in the process of instructing 18 

employees to upload Cunningham project-related documents to 19 

the Ideals cloud system? 20 

A. No, that would have been, probably, Jeremy Coleman. 21 

Q. Were you yourself asked to upload your own documents to 22 

that system? 23 

A. Yes. 24 

Q. Is your understanding that others were similarly asked 25 



600 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

to do so? 1 

A. Yes. 2 

Q. When you were asked to upload documents to the Ideals 3 

system, what types of documents did that, relating to the 4 

Cunningham project, did that cover? 5 

A. So it was meant to cover anything that had related to 6 

the Cunningham.  So for me in particular, I was working on 7 

the debt that the Company had and working with a gentleman 8 

that we’ve already mentioned, Rick Cott, to satisfy, pay off 9 

the debt that the Company -- that the Company had.  So I had 10 

the debt paperwork, a little bit of the financial modeling 11 

from a budget perspective, not from a how much money are we 12 

going to make, you know, return perspective.  But from a how 13 

much are they spending, how much should they be spending, 14 

what are they spending it on? 15 

Q. In addition to you, yourself, or others uploading 16 

documents to the Ideals system, were you also aware of a 17 

process used to preserve messages, emails, and other 18 

electronic communications to the Ideals -- 19 

A. Yes. 20 

Q. -- platform?  Briefly explain what is your understanding 21 

of the process that was used to do that? 22 

A. So if you think about two processes.  One is voluntary, 23 

one is involuntary.  So the request for all of us to upload 24 

our information is for us to look through our documents, 25 
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figure out what seems pertinent, and to send it them.   1 

The discovery process, E-discovery, it’s a Microsoft 2 

platform, you know, formal discovery process used in courts 3 

of law all the time.  You plug in the data that you’re 4 

looking for.  And behind the scenes, people don’t know it’s 5 

happening.  Behind the scenes, it literally scrapes all the 6 

information out of the existing systems, whether it’s email, 7 

chat, OneDrive folders, whatever it is, it goes in and just 8 

grabs any information that meets the criteria that is there 9 

and puts it into -- yeah, grabs it and puts it into a new 10 

discovery file, and that eventually is loaded up for 11 

discovery.   12 

I should say that it’s not a perfect system.  Usually, 13 

it’s based on what you enter.  And it’s usually overly broad.  14 

It gathers a lot of stuff that it probably doesn’t need to 15 

gather. 16 

Q. Just to clarify, when you say criteria, are you 17 

referring to search terms? 18 

A. Search terms, yep. 19 

Q. So when it gathers material that may not be relevant, 20 

it’s because a specific search term was in that email or chat 21 

message or so forth? 22 

A. That’s right. 23 

Q. At some point was the decision made by the Company to 24 

discontinue paying for the offsite storage of the Cunningham 25 
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materials on Ideals? 1 

A. Yes, it was a very large file, so it was hitting on our 2 

data caps and causing us, you know, aside from the monthly 3 

fee, we were paying excess usage fees, if you will.  We 4 

consulted with the attorneys and said would it be -- is it 5 

appropriate for us to drag it down to SharePoint which we 6 

have, effectively, unlimited data.  And they agreed that it 7 

was -- it was appropriate. 8 

Q. Can I asked you to turn to Respondent Exhibit 18? 9 

A. Got it. 10 

Q. Respondent Exhibit 18 which has already been admitted is 11 

an email exchange on November 6th, and on the email, the 12 

second page of that email from Ideals virtual data room on 13 

November 7th, would November 7th be the day that Ideal was -- 14 

the Cunningham backups on Ideal was pulled down from there 15 

and stored on the company SharePoint? 16 

A. Likely, yeah, because if they closed the room, then we 17 

would have needed to get our data down.  So we would probably 18 

have download it right around that time. 19 

Q. And when the Ideals, the Cunningham project on Ideals is 20 

pulled down through the company’s SharePoint, does that then 21 

go into a zipped file? 22 

A. I don’t believe it did, no. 23 

Q. When it’s pulled down to the SharePoint, does it 24 

maintain its original folder structure? 25 
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A. Yes. 1 

Q. So if it maintains its original folder structure, would 2 

documents be co-mingled from one folder to the other simply 3 

by the pulling down to the SharePoint? 4 

A. No, it would be a one-for-one copy.  It wouldn’t 5 

reorganize any files, it would just simply -- same file 6 

structure. 7 

Q. Let me fast forward another month.  Can you tell me the 8 

first time you learned either Nicholas or Andrew accessed 9 

confidential information of the company? 10 

 MR. BONETT:  Objection.  Objection as to the use of the 11 

term confidential information. 12 

 JUDGE SORG-GRAVES:  Please be specific.  What 13 

information are you asking? 14 

 MR. GAMBURG:  That they had, well, did it come to your 15 

attention that -- 16 

Q. BY MR. GAMBURG:  When did you first learn that the 17 

Definises accessed information in that Ideals backup? 18 

A. I believe it was the -- it was either -- I think it was 19 

the 4th. 20 

Q. And were you told specifically what that information was 21 

that you were told they accessed? 22 

A. I heard they found a payroll file. 23 

Q. And at the time -- 24 

A. To be clear, I didn’t know they found it in Ideals 25 
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backup, I just heard they came across a payrolls file. 1 

Q. So maybe I reverse that.  At the time you heard that 2 

they had accessed the payroll document, did you know where it 3 

came from? 4 

 MR. BONETT:  That’s all right. 5 

 THE WITNESS:  I assumed -- to be, you know, clear, I 6 

assumed that Justin Coleman who was largely looking after HR 7 

matters, had been sloppy. 8 

 JUDGE SORG-GRAVES:  Okay -- 9 

 MR. BONETT:  That section, it’s all hearsay and 10 

speculation.  I haven’t heard any foundation as to this 11 

witness’s first hand knowledge of any of this stuff. 12 

 MR. GAMBURG:  Actually, Your Honor, I asked for -- I 13 

didn’t ask for anything stated by any other witness.  I was 14 

asking this individual, this witness, for his state of mind 15 

when he was asked what he was thinking at the time when he 16 

first learned. 17 

 JUDGE SORG-GRAVES:  Okay.  What he’s thinking, I guess, 18 

is not as important, maybe, as when he learned, what he 19 

learned, how he learned it.  Let’s, you know -- what he 20 

thought about how it could have gotten there really isn’t 21 

important versus whether he ended up with the information 22 

later.  So he was off on some tangent where he was telling me 23 

how he thought it might have gotten there before he got any 24 

information.  I guess I don’t need to know his thoughts about 25 
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speculation.   1 

So at this point, you can go ahead and ask your 2 

questions, but let’s try to stick to when he learned, how he 3 

learned, who he learned it from, those type of thing.  Okay, 4 

Mr. Gamburg, go ahead. 5 

Q. BY MR. GAMBURG:  Mr. Povedano, how’d you first learn 6 

that the Definis brothers had accessed payroll information? 7 

A. Justin Coleman. 8 

Q. And when did you learn that? 9 

A. December 4th, I believe it was December 4th. 10 

Q. And were you told at that time how they accessed the 11 

information? 12 

A. No. 13 

Q. At the time, did you come to any assumptions or 14 

conclusions of your own in terms of how they did so? 15 

A. I had an assumption about how they did it.  My 16 

assumption was incorrect. 17 

Q. What was your assumption? 18 

 MR. BONETT:  Objection. 19 

 JUDGE SORG-GRAVES:  Again, relevancy.  Why is it 20 

important what he assumed? 21 

 MR. GAMBURG:  It’s relevant because of communications 22 

between the time of -- December 4th, and the discharge 23 

decision December 6th, and communications that have already 24 

been admitted into evidence of what this management team was 25 
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thinking along that chronology.  And what this person assumed 1 

on December 4th and how it changed to December 6th, is highly 2 

relevant in terms of how potential exhibits are argued. 3 

 MR. BONETT:  If Mr. Povedano did something or said 4 

something, that’s one thing.  But what he assumed, I’m going 5 

to say, is not relevant. 6 

 JUDGE SORG-GRAVES:  Mr. Gamburg, I think I understand 7 

what you want to do.  Maybe we should go about it a different 8 

way.  Is there a communication, and then you want to ask him 9 

why he communicated that?  Or if he knows -- 10 

 MR. GAMBURG:  Your Honor, I don’t -- 11 

 JUDGE SORG-GRAVES:  I guess I’m confused.  I’m trying to 12 

understand your relevancy argument.  You say there’s 13 

documents in record, which I think I know what you’re 14 

referring to, but I’m not for sure if I, you know, in my mind 15 

I’m picking the right ones.   16 

Are you -- is this -- I’m going to see if it’s just 17 

foundational.  If we’re getting to an action that Mr. 18 

Povedano took, then I’m good with it.  Okay, just what his 19 

assumption was, is not really important.  If we’re getting to 20 

an action he took, then, I guess, that is. 21 

 MR. GAMBURG:  And that’s all I’m establishing, Your 22 

Honor.  The initial thoughts and then, you know, the next 23 

day, how that changed and what would change his response at 24 

that point and so forth.  And that’s what I was -- this is 25 
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really just foundational to get through that time period. 1 

 JUDGE SORG-GRAVES:  I’m going to allow it, Mr. Bonett.  2 

I don’t know if it’s -- his thoughts are definitely, maybe 3 

not in and of themselves relevant, but if it gets us to what 4 

his actions were, let’s go that way.  Go ahead, Mr. Gamburg. 5 

Q. BY MR. GAMBURG:  Do you remember the question, Mr. 6 

Povedano? 7 

A. So I should probably preface, my thoughts are usually 8 

followed with actions pretty thereafter.  So when I heard, my 9 

assumption was Justin was sloppy, and I told Justin how could 10 

you be so sloppy?  You need to be more careful.  And I 11 

thought nothing more of it from that point forward until we 12 

learned more.   13 

Lots of people, as we’ve already heard, lots of people 14 

knew people’s payroll.  That was not something that concerned 15 

me. 16 

Q. Did your concern level change at some point that week? 17 

A. Yes, I talked to Josh Coleman.  He told me did you see 18 

how they accessed the file or something to that extent.  He 19 

was visibly upset.  So then it went from -- to something I 20 

needed to investigate because not only is he owner, he’s a 21 

client, and he was upset that they saw his very personal 22 

financial information, tax returns and the like.  I hadn’t 23 

seen that at that point, but I investigated and I went into 24 

the system and I saw how they got to where they got to. 25 
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Q. Do you recall when you went yourself personally, to 1 

experience how they went and got to that specific file? 2 

A. I’m not great with dates, but it was -- it was sort of 3 

after the first meeting.  Probably, it would have been maybe 4 

the 5th. 5 

Q. Your Honor, at this time, so that everybody can have 6 

clarity in terms of exactly what was done, I’m going to ask 7 

this witness to do a share screen where he can take us 8 

through the process and the levels in that, from start to 9 

finish, to get to the ultimate payroll document. 10 

 JUDGE SORG-GRAVES:  So make sure I understand, we’re 11 

going to be on the actual, I guess, folder, SharePoint 12 

folder, that the Company has? 13 

 MR. GAMBURG:  Yes, I’m going to ask him to do what he 14 

did himself to have an understanding that day of what the 15 

Charging Parties did to access the document. 16 

 JUDGE SORG-GRAVES:  I guess my concern is how does that 17 

translate to being on the record, what we can see versus -- 18 

that’s not going to be on the record. 19 

 MR. GAMBURG:  Respondent Exhibit 19, Your Honor, which 20 

was I think maybe last night.  I’m not sure exactly when it 21 

was forwarded to everybody.  That is a -- those are screen 22 

shots.  Can you take us to the -- when you get to a certain 23 

level in the demonstration, these are then the screen shots 24 

that would show that the last part where you have the 25 
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individual’s names listed as folders, zip folders. 1 

 JUDGE SORG-GRAVES:  Okay. 2 

 MR. GAMBURG:  If you don’t -- I mean, it’s really for 3 

your benefit, Your Honor, to get an understanding of the 4 

process and the level it took to get to these.  If you don’t 5 

feel the value to you, we don’t -- 6 

 JUDGE SORG-GRAVES:  I’m just trying to see what would be 7 

the best way of doing it because we have this exhibit, could 8 

be, you know -- I guess I will allow it.  Let me see if what 9 

I’m seeing on the share screen matches with what I’m seeing 10 

in the exhibit so that it helps me understand the exhibit.  11 

If it doesn’t, then I don’t see a value to it. 12 

 MR. GAMBURG:  It’s been -- just to be clear, Your Honor, 13 

what it’s going to do is take you through the steps that get 14 

you to Exhibit, Respondent Exhibit 19. 15 

 JUDGE SORG-GRAVES:  Okay.  So then we’re back to -- 16 

okay, let me just -- I guess I -- let’s see how it goes, and 17 

then I’ll make a decision as to whether we’ll keep going down 18 

that line. 19 

 MR. GAMBURG:  Thank you, Your Honor.   20 

THE WITNESS:  Okay, Mr. Meyers, I’m going to share my 21 

screen.  Can everybody see it? 22 

 JUDGE SORG-GRAVES:  Yes. 23 

Q. BY MR. GAMBURG:  Yes, Mr. Povedano, and as you go 24 

through it, if you can just verbally describe for the record 25 
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what you’re doing, that would be helpful. 1 

A. So this is investment portfolio.  You’ll see Cunningham 2 

Energy.  So this is the main -- main working folder, if you 3 

will.  I’m going to go right into Ideals backup 11.7.19, 4 

which is the full -- the full backup from the Ideals site. 5 

 JUDGE SORG-GRAVES:  So wait one second.  So what I see 6 

on this is that we’re in Cunningham Energy, and I would 7 

describe it as there being multiple file folders within that.  8 

There’s some separate documents down at the bottom, below the 9 

file folders, but multiple file folders that are obviously 10 

meant to hold individual documents or other folders at the 11 

outset with various different names on them.  And you’re 12 

going into the one that has the Ideals Data Room Backup 13 

11/7/19? 14 

 THE WITNESS:  Yes. 15 

 JUDGE SORG-GRAVES:  And there seems to be two of these 16 

files?  I guess, maybe they’re identical.  No, one of them 17 

has a different number after it. 18 

 THE WITNESS:  Yeah, different number. 19 

 JUDGE SORG-GRAVES:  Okay. 20 

 THE WITNESS:  I think they’re largely identical, but 21 

they’re -- 22 

 JUDGE SORG-GRAVES:  Okay, go ahead. 23 

 THE WITNESS:  So when we -- so I wanted to give you my 24 

thought process, and you know, obviously stop me. 25 
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 JUDGE SORG-GRAVES:  I don’t want your thought process.  1 

Just show me how you get there. 2 

 THE WITNESS:  All right.  So here’s Ideal’s backup.  3 

Here’s the organized numbering system of all of the things, 4 

file folders, that were on Ideals. 5 

 JUDGE SORG-GRAVES:  Okay, when you say "organized number 6 

system," I see -- they’re not in numerical order, but I see 7 

one through 14 or something of that. 8 

 THE WITNESS:  That’s right. 9 

 JUDGE SORG-GRAVES:  And what are those numbers? 10 

 THE WITNESS:  It was just a way for us to, for the 11 

lawyers, to keep it in a structure, right?  So one we could 12 

point to, one is the Cunningham Energy Complaint.  Two is 13 

school property condemnation.  Three is -- 14 

 JUDGE SORG-GRAVES:  Okay. 15 

 THE WITNESS:  Just stuff, just a number. 16 

 JUDGE SORG-GRAVES:  Okay, so these are file folders 17 

within that folder.  Okay, go ahead. 18 

 THE WITNESS:  And it’s lots of documentation.  Then you 19 

go to system export of Ryan Cunningham.  You have two file 20 

folders under here, emails and files. 21 

 JUDGE SORG-GRAVES:  Okay. 22 

 THE WITNESS:  Files.  SharePoint.  And this is how you 23 

get to the zip files.  So this is -- when you get system 24 

export of Ryan Cunningham, that is the scraping process that 25 



612 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

I described from Microsoft Office 365.  That is what it did.  1 

No human did that.  That was a computer-generated system, and 2 

they -- they created this file in SharePoint. 3 

 JUDGE SORG-GRAVES:  Okay. 4 

 THE WITNESS:  And that went down.  And then they created 5 

for each person’s, you know, world if you will, electronic 6 

world, there were zip files that they went and captured, or 7 

they captured files, they put it into a zip format. 8 

 JUDGE SORG-GRAVES:  Okay, and then this is most of the 9 

individuals that we have heard names of during this hearing.  10 

Looks to be 11 individuals, matter of fact I think all the 11 

names I’ve heard before except there’s a Cunningham app plus 12 

Canada zip, which doesn’t appear to be an individual’s name, 13 

and there’s a Michael Mazzone, which I’m not sure that I’ve 14 

heard that name.  But otherwise, Coleman's, Joshua Myers, 15 

Jeremy, Jeremy’s VESTA, I’m not sure which Jeremy that is.  16 

Okay. 17 

 THE WITNESS:  That’s Jeremy Coleman, just different 18 

email addresses.  These are based off of their logins to the 19 

system.  Canada app plus Canada was an email, if you will, 20 

that we had set up as kind of a joint email.  And Mike 21 

Mazzone was our -- is our general counsel. 22 

 JUDGE SORG-GRAVES:  Okay, and so if -- I’m going to make 23 

sure that nothing in these file names specifically -- they 24 

name individuals, but they don’t name what’s in it.  It 25 
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doesn’t say, you know, Seth Morton’s, for example, emails or 1 

it’s just a name without any definition beyond it.  What we 2 

may find in that file. 3 

 THE WITNESS:  That’s right. 4 

 JUDGE SORG-GRAVES:  Okay, go ahead. 5 

 MR. GAMBURG:  Well, at this point in the demonstration, 6 

we’re going to ask him to stop on the electronic and zip 7 

to -- for client confidentiality reasons, Your Honor, we’d 8 

like to flip to the hard copy version, Respondent Exhibit 19, 9 

for him to continue his explanation of that on the hard copy, 10 

because we’re --  names redacted so we just don’t want it as 11 

part of the record. 12 

 JUDGE SORG-GRAVES:  Okay, and I am going to point out 13 

where we stopped, where the zip files that we were looking at 14 

appear to be identical to the first page of Respondent’s 15 

Exhibit 19, so that’s clear in the record. 16 

Q. BY MR. GAMBURG:  And before you start continuing, Mr. 17 

Povedano, that first page of Respondent 19, there is a file 18 

path at the top.  Does that reflect the file path that you 19 

just demonstrated to the Judge? 20 

A. Yes. 21 

Q. And when you look at this list of files, each one has a 22 

dot z-i-p address to it.  Does that -- what does that mean? 23 

A. That means it’s a zip file.  So given the size of the 24 

file, they compress it into a zip file. 25 
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Q. And for the remaining parts of this Exhibit 19, did you 1 

prepare this in conjunction with preparation for today? 2 

A. Yes. 3 

Q. And what -- briefly describe to the Judge what was the 4 

purpose of -- what were you doing?  What is it that you’re 5 

reflecting here? 6 

A. The -- I’m reflecting the level, the path, that I went 7 

through when I heard about the breach, and that’s kind of how 8 

we thought of it, and that there was, you know, in my view 9 

and in Josh Coleman’s view at the time, there was no logical 10 

way that anybody in the Company would need to go -- would 11 

need to be in these files and keep diving down for any 12 

purpose that was related to work. 13 

Q. So if you flip to the second page, it looks like it may 14 

continue for a few more pages after that, is that -- if you 15 

click on Andrew Definis zip, is that what would be reflected 16 

when you click on that folder? 17 

A. Yes, still within SharePoint.  We haven’t opened the zip 18 

files or zip folders at this standpoint, you’re just opening 19 

folders within SharePoint. 20 

Q. And just staying with Andrew -- the documents for Andrew 21 

Definis, can you describe to us what we are looking at here? 22 

A. Which page? 23 

Q. That page and the continuing pages to complete the 24 

pages -- 25 
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(Simultaneous speaking.) 1 

A. You click on Andrew Definis, then you click on his email 2 

which is adefinis@vestavfo, then you see documents, another 3 

folder.  Under documents, then you see, which I believe is 4 

page 5, you see Microsoft Teams chat files and then a number 5 

of files.  So these are the files that got picked up in the 6 

search.  For whatever reason they had.  You can see there’s, 7 

you know, they’re all over the place.  Anything from Strata 8 

to Georgia Biomass, which was a Biomass business we were 9 

looking at, to other documents. 10 

Q. Then if you turn to what’s been Bates stamped at the 11 

bottom.  So just for the record, you were referring to 12 

starting -- the documents files that you were referring to, 13 

Bates paged 84? 14 

A. Yes. 15 

Q. Okay, and if you then turn to Bates page 89, starting on 16 

that page, what then is reflected in that page and the next 17 

page, Bates page 90? 18 

A. 89, so this is after I clicked on the Microsoft Teams 19 

chat files.  So again, there would be no reason for anybody 20 

work-wise to go into someone’s person chat files or the 21 

attachments in our estimation.  These were the attachments 22 

that were in those chat files.  So you can see, you know, 23 

anything from the objective.png, which is just going to be a 24 

picture, to, you know, Godfather quote, right?  The Definis 25 
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brothers were known to send memes back-and-forth amongst 1 

themselves and a number of people on the team. 2 

 MR. BONETT:  Objection, objection, we’re straying from 3 

the question. 4 

 THE WITNESS:  These are files. 5 

 MR. BONETT:  Okay. 6 

 JUDGE SORG-GRAVES:  Okay. 7 

Q. BY MR. GAMBURG:  Now let’s turn to Bates page 100, which 8 

has at the top, Justin Coleman zip folder. 9 

A. Yep. 10 

Q. Starting with that page and continuing through the 11 

Justin Coleman, can you take us and describe real briefly 12 

what again is reflected here in this exhibit? 13 

A. So again, you’ll see Justin Coleman, Justin Coleman 2, 14 

he had two email addresses.  I selected the first one, which 15 

is the main one, VFO.  You’ll see his documents.  Under 16 

documents, on 101, you’ll see Team chat files.  You see 17 

active credit cards, background check process, memo payroll 18 

change, in-ops call prep, as the main files on that page.   19 

If you click on Microsoft Team chat files, that’s where 20 

you see, again, the files that he attached in his chats to 21 

various people that he was talking to.  And you will see the, 22 

you know, a couple files in there that are also very 23 

personal.  24 

Q. And then if you turn to Bates page 103, the third from 25 
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the top, the loaded payroll.  Is that the payroll document 1 

that we’ve been referring to in this matter? 2 

A. Yes. 3 

 JUDGE SORG-GRAVES:  I’m sorry.  I’ve lost you.  Where 4 

are you at, Mr. Gamburg? 5 

 MR. GAMBURG:  Bates page 103, the third line of that 6 

page. 7 

 JUDGE SORG-GRAVES:  Okay, thank you. 8 

Q. BY MR. GAMBURG:  And if you turn to the next page, 104, 9 

the second and I believe seventh documents, I believe, listed 10 

there, Toll (ph.) brothers agreement of sale, are those the 11 

home documents for Justin Coleman that we’ve heard testimony 12 

on already in this process? 13 

A. Yes, that’s the first time that I heard they accessed 14 

Justin’s personal documents, was during testimony, which was 15 

our fear. 16 

Q. Okay, going back to December 5th when you were doing 17 

this, is this the process that you went through to satisfy 18 

yourself in terms of what the brothers had to do to find the 19 

payroll document? 20 

A. Yes, the only exception is when I clicked on loaded 21 

payroll, I didn’t know they got -- I saw what was in this 22 

folder.  I saw what was in other people’s folders.  When I 23 

clicked on loaded payroll, you can’t open it from this page, 24 

from this level.  So when you go down and you see the file, 25 
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you have to have actually go back out and download the whole 1 

zip folder, in order to go back in and look at the document.  2 

So it’s not possible without downloading the zip file to 3 

actually see what the document is. 4 

Q. Is that the case for any document that’s within a zip 5 

file, as far as you’re aware? 6 

A. Yes, it has to be opened on your computer.  SharePoint 7 

won’t allow you to look for it.  Though it’s not a matter of, 8 

for us, that was problematic because a, it wasn’t I just 9 

happened to see something, loaded payroll.  I had to actually 10 

go through and purposefully download it, which meant now they 11 

had access to all this data on their computers. 12 

Q. Following the --  13 

MR. GAMBURG:  Actually, can we -- at this time, Your 14 

Honor, I’d like to move for the admission of Respondent 15 

Exhibit 19. 16 

(Respondent’s Exhibit 19 marked for identification.) 17 

 JUDGE SORG-GRAVES:  Mr. Bonett? 18 

 MR. BONETT:  Yeah, I -- I’m going to object.  I just -- 19 

I don’t know that this, you know, I can’t say that this for 20 

sure is what the brothers did.  We heard some testimony 21 

before about a Cunningham Canada energy, and that was the -- 22 

Cunningham app Canada, and that was the file they went into.  23 

And now we have this.  So I just don’t trust the relevance of 24 

this or the reliability of this document.  So I’m just having 25 
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problems taking this document and making it, like, gospel 1 

that this is what they did. 2 

 MR. GAMBURG:  -- . 3 

 JUDGE SORG-GRAVES:  Mr. Gamburg, just wait a second.  I 4 

do understand what Mr. Bonett’s saying.  Typically with 5 

computers, there’s five different ways to get around to 6 

something, and it depends on the way you know.  And you know, 7 

there’s been some testimony that was different as to what 8 

they saw at the outset of opening this file.  But to the 9 

extent that it certainly is, I believe, relevant, it does 10 

provide a view.  I’m not saying it’s the only view, of how 11 

these documents are stored and tiered.   12 

So I am going to allow it into evidence.  I do 13 

understand Mr. Bonett’s objection that it may not be the only 14 

way to get to this particular file, depending on how you 15 

utilize your computer.  But it certainly appears to be the 16 

way management is looking into this at least.  Okay.  I’m 17 

going to overrule the objection and allow in Respondent 19. 18 

(Respondent’s Exhibit 19 received into evidence.) 19 

 MR. GAMBURG:  Thank you, Your Honor. 20 

Q. BY MR. GAMBURG:  Following your doing this yourself on 21 

December 5th, do you recall going into a management meeting 22 

thereafter? 23 

A. Yes. 24 

Q. Other than yourself, who else was -- first of all, what 25 
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time of the day was it on December 5th, that management 1 

meeting, if you recall? 2 

A. Afternoon?  I don’t exactly know. 3 

Q. I’ll go with afternoon.  In that afternoon management 4 

meeting on December 5th, who other than yourself was present? 5 

A. Josh Myers, Josh Coleman, Justin Coleman.  I don’t 6 

believe Bill Coleman was there.  Sagar definitely wasn’t 7 

there.  I don’t think Jeremy Coleman was there. 8 

Q. Okay. 9 

A. Rick Cott was not there.  10 

Q. Can you take me through what happened, what happened and 11 

what was discussed, during that management meeting on 12 

December 5th? 13 

A. I think Josh, because really, at that point, only 14 

Josh -- 15 

Q. Let me stop you.  There’s two Joshes, so when you’re 16 

referring to a Josh, be clear of which Josh you’re referring 17 

to each time. 18 

A. Story of my life.  So Josh Coleman and I had realized 19 

the lengths that the brothers had gone to to access the data.  20 

We had discussed, I had discussed with Josh Coleman before 21 

his personal information out there, Bill’s personal 22 

information out there.  He was -- he was upset.  He felt 23 

violated.   24 

Justin, at that point, which was surprising to me, was 25 
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less concerned.  He did not support sort of a termination.  I 1 

suggested we had a major data breach.  If this had happened 2 

to any of our other clients, we’d be liable for serious 3 

penalties.  And the efforts that the boys took to go through, 4 

I thought, put us at tremendous risk in the future business.  5 

So that was my argument.   6 

We didn’t reach a decision at the meeting.  I was pretty 7 

vocal.  Josh was pretty -- Josh Coleman was pretty vocal.  8 

Josh Myers brought up the concerns from an SEC perspective, 9 

because VESTA -- regarding VESTA Advisors.  There was concern 10 

there but he -- we all agreed to sleep on it so to speak and 11 

come back the next morning with a formal decision.   12 

I should also add we purposefully did not -- we decided 13 

not to engage with Nick and Andrew because we did not know 14 

the level of access they had to the data.  We had asked them 15 

to delete it.  Justin had said they did, but there was enough 16 

confidential information there that we did not want to, 17 

truthfully, create a situation where they might try to take 18 

that data offline, if it wasn’t already offline. 19 

Q. Did the management team come back the next morning to 20 

further discuss the situation? 21 

A. Yes. 22 

Q. So the morning of December 6th, who is present or 23 

participating in that meeting? 24 

A. It was definitely Justin, Josh Myers, myself.  I think 25 
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Bill, I don’t think was -- he might have been there towards 1 

the end.  I’m not positive.  And I think -- did I say Josh 2 

Coleman? 3 

Q. Both Joshes? 4 

A. Yeah, both Joshes, Justin, and me.  That was the main -- 5 

the main crew, if you will. 6 

Q. Then describe for us the discussion at that meeting on 7 

December 6th. 8 

A. We agreed that termination was in order.  We had, I’ll 9 

call it, three paths to go down.  We know we needed to engage 10 

outside counsel, which is when we called you, Mr. Gamburg.  11 

We needed to make sure we had a path to secure any data, as 12 

opposed to other terminations that we -- we had never done a 13 

termination like this where we, you know, took their 14 

computers, locked their computers down, that sort of stuff, 15 

as we were delivering it, because we felt we had a data 16 

breach.   17 

So we engaged with our IT to figure out how we could 18 

lock everything down as soon as they were told so they 19 

couldn’t go back in.  And then we had the conversation, the 20 

conversation we had with you not to go too far, but for 21 

cause, not for cause.  We had an affection for the brothers, 22 

especially Justin Coleman.  He didn’t want it to ruin their 23 

career so to speak, so we wanted to give them an out just to 24 

separate.   25 
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It was too much risk, we couldn’t keep them on.  Justin 1 

understood that.  But we didn’t want to, you know, ruin their 2 

careers, which is why we came with the option of resignation 3 

versus a termination for cause. 4 

Q. In the management meeting, did you specifically discuss 5 

the reasons themselves for the cause of termination? 6 

A. Yeah, breach of trust. 7 

Q. And as a management team, did you outline what those -- 8 

in more depth, what the breach of trust was? 9 

A. Yes.  And again, to your point, we -- when I went 10 

through the documents and saw the level that they had to get 11 

to, I could not find, I did not think, and I’ll just speak on 12 

my standpoint, and I know Josh Coleman felt the same way, but 13 

that’s him, that there was no real reason for them to be in 14 

there, that this was a concerted effort to look for 15 

information.  We were concerned that if they would do that to 16 

one of our clients, they would do that to all of our clients.  17 

And we had to -- we had to stop the breach. 18 

Q. We’ve heard in prior testimony about a script.  Did the 19 

management team come up with that script during that meeting? 20 

A. Josh Coleman or Josh Myers had a -- his own habit was he 21 

took all his notes on OneNote, which is that document that 22 

you saw.  So he was taking notes in the meeting, which are 23 

the first half of that document.  The second half of the 24 

document, I believe, was when he was talking to you, he 25 



624 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

refined those notes. 1 

Q. Was, and you can only speak for yourself, and maybe you 2 

can speak for the entire management team based on what you 3 

heard on the meetings, but was the Definis’ compensation 4 

demands a factor in their discharge? 5 

A. No. 6 

Q. Had -- 7 

A. Literally didn’t come up once. 8 

Q. Did you yourself participate in the discharge meeting? 9 

A. No. 10 

Q. To this date, are you aware of any other VESTA employee 11 

or Momentum employee or any entity employee engaging in 12 

similar conduct as the brothers did here? 13 

A. No. 14 

 MR. GAMBURG:  One moment, Your Honor.  I think I’m done 15 

on direct, but one moment please. 16 

 No further questions subject to cross examination, Your 17 

Honor. 18 

 JUDGE SORG-GRAVES:  Okay, Mr. Bonett? 19 

 MR. BONETT:  Yep.  Can I ask for a two minute bathroom 20 

break? 21 

 JUDGE SORG-GRAVES:  Five minutes. 22 

 MR. BONETT:  Ah, five minutes.  And also, I wondered if 23 

there was a Respondent 20 that I missed? 24 

 JUDGE SORG-GRAVES:  A Respondent 20.  I’m sorry, Mr. 25 
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Gamburg, I don’t recall a Respondent 20. 1 

 MR. GAMBURG:  I don’t believe we actually ended up -- I 2 

forget at this point, whether we actually used it.  We can 3 

certainly move for its admission.  What this is -- 4 

 MR. BONETT:  What was 20?  I just don’t remember what 20 5 

was. 6 

 MR. GAMBURG:  It was a redacted version of the log, the 7 

Ideals log, showing when a specific-named person would have 8 

uploaded information.  I feel that I’ve covered the 9 

information with respect to the Charging Parties, Nicholas 10 

and Andrew, that’s contained in that document through their 11 

own testimony.  So I didn’t actually move for the admission 12 

of that document. 13 

 MR. BONETT:  Okay, I was afraid I missed something.  All 14 

right.  If I could just have two to five minutes, that would 15 

be great. 16 

 JUDGE SORG-GRAVES:  Come back at 2:20 then? 17 

 MR. BONETT:  Thank you. 18 

 JUDGE SORG-GRAVES:  Thank you. 19 

 MR. GAMBURG:  Thank you. 20 

(Off the record from 2:16 p.m. to 2:22 p.m.) 21 

 JUDGE SORG-GRAVES:  Okay, think we have everybody we 22 

need.  Mr. Bonett, do you have questions for Mr. Povedano? 23 

 MR. BONETT:  Yes, thank you. 24 

CROSS-EXAMINATION 25 
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Q. BY MR. BONETT:  Mr. Povedano, good spending time with 1 

you these past couple of days. 2 

A. You, too. 3 

Q. Thank you.  I wanted to cover a few things.  First of 4 

all, I think your testimony was that you left VESTA VFO in 5 

September of 2020 to go to Momentum, is that right? 6 

A. That’s probably when we moved payroll from one company, 7 

as we were shutting down VFO payroll to move it to the 8 

remaining company, Momentum. 9 

Q. Okay.  So VESTA -- 10 

A. It happened more in practice, it was before that.  But 11 

the, I know you’re asking technical questions, so 12 

technically, payroll switched from one to the other. 13 

Q. In September of 2020? 14 

A. Yep, somewhere there about. 15 

Q. Does that mean that you were physically employed, you 16 

were employed by VESTA VFO up until September of 2020? 17 

A. No, they’re all -- we’re all sister companies, so 18 

there’s not, like, the -- where you get paid out of, there 19 

were three companies that we paid people out of, -- , 20 

generally lined up with the work that you did.   21 

VESTA VFO was a catch-up from all of the companies.  I 22 

did work for Momentum, VESTA VFO, VESTA Advisors, VESTA 23 

Capital, J.J. Casey.  I did work for all of them.  I was paid 24 

out of -- through my tenure there, I’ve probably been J.J. 25 
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Casey twice, VESTA VFO, Momentum three times.  It just 1 

depends.  It’s a -- it’s a mechanic thing, not a job 2 

description thing. 3 

Q. Okay, thank you.  At this point, does VESTA VFO have any 4 

employees? 5 

A. No, we shut that down. 6 

Q. And as of when did VESTA VFO have no employees? 7 

A. In that September time frame.  We ceased operations more 8 

around the June/July timeframe, but by the time we got bank 9 

accounts set up and moved the, you know, decided to move all 10 

of the people that were left, and we figured out their job 11 

duties, it was more around September. 12 

Q. And if you could, take a look at GC Number 2, if you 13 

could.  And if I could ask that Mr. Povedano be given GC 2 14 

through 5. 15 

A. I’ve got it. 16 

Q. Thank you.  GC 2, can you tell me -- well, is that a 17 

list of the employees that had worked for VESTA VFO? 18 

A. At one point.  I don’t think -- a few of these people 19 

did not work for VESTA VFO.  They worked for VESTA VFO, but 20 

you’ll see on the column for what company they were paid out 21 

of at the time. 22 

 MR. GAMBURG:  At this time, I’m going to object to this 23 

line of questioning about the inner relationships between the 24 

companies.  This is getting into issues that are one, 25 
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irrelevant, and two, beyond the scope of my direct 1 

examination. 2 

 MR. BONETT:  I’m going to get to some relevant 3 

information in this document. 4 

 JUDGE SORG-GRAVES:  I’m going to give it a little 5 

leeway.  There was significant discussion on direct from Mr. 6 

Povedano about the various companies he’s worked for. 7 

 MR. BONETT:  Thank you, thank you. 8 

Q. BY MR. BONETT:  Mr. Povedano, do you see your name on 9 

this document? 10 

A. Yes. 11 

Q. And what date does it have your termination from VESTA? 12 

A. March 31, ’20. 13 

Q. Okay, so looking at this now, which one is accurate, 14 

September or March? 15 

 MR. GAMBURG:  Objection, mischaracterizes this part of 16 

testimony. 17 

 JUDGE SORG-GRAVES:  I don’t know that I’ve ever heard 18 

the March date, so I’ll allow the question. 19 

Q. BY MR. BONETT:  Which one is accurate as to -- 20 

A. There was no -- there was no termination to be clear.  21 

Those are not my words.  I moved from one company to the 22 

next.  Payroll wise, I did not move until September.  Work 23 

wise, it was March. 24 

Q. Okay, it wasn’t the June/July that you just testified to 25 



629 

Free State Reporting, Inc. 
1378 Cape St. Claire Road 

Annapolis, MD 21409 
(410) 974-0947 

 

a couple seconds ago? 1 

A. It was a moving target.  I worked for both.  Remember, I 2 

never left Momentum.  I still have a -- I had a Momentum 3 

email address and a VESTA email address. 4 

Q. Okay, so what does this March 31, 2020, what does that 5 

signify? 6 

A. When I put this together, because I think this is when I 7 

put it together, that’s when my primary job duties moved from 8 

VESTA to Momentum.  I started spending more time on Momentum 9 

than I did in VESTA because we were shutting it down. 10 

Q. Okay, and so, you didn’t do any work for VESTA after 11 

March 31st, 2020? 12 

A. We did not have work in VESTA.  We were shutting it 13 

down. 14 

Q. Okay.  If I told you that Josh Myers testified that he 15 

left in June or July of 2020 and this says March 31st, which 16 

would be accurate? 17 

A. June is when he actually resigned, technically resigned. 18 

Q. So what is the significance of March 31st on this 19 

document? 20 

A. I don’t know.  I believe, I mean, I believe I put this 21 

together, and I probably was mistaken in these dates.  I 22 

probably -- and I don’t believe I put it together for this 23 

hearing, so I’m not sure. 24 

Q. You didn’t put it together for this hearing, but you put 25 
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it together to be accurate, right? 1 

A. Yes. 2 

Q. Okay, but it’s not accurate? 3 

A. It’s not accurate. 4 

Q. Okay.  Now you talked a lot about VESTA Advisor’s 5 

manual.  I want you to look if you could through GC Exhibits 6 

3, 4, and 5. 7 

 MR. BONETT:  And if I could, Your Honor, I’d like to ask 8 

Mr. Povedano to read through those and tell me where he finds 9 

any reference to a VESTA Advisor’s manual being relevant to 10 

this case, please. 11 

 MR. GAMBURG:  I object, Your Honor.  There’s again, no 12 

foundation that this witness was involved in putting these -- 13 

 MR. BONETT:  I just wanted to ask -- 14 

 MR. GAMBURG:  -- authored -- -- let me finish my 15 

objection, please.  They’re authored by -- .  Are we really 16 

going to go through the exercise if you can make a 17 

representation on the record, Mr. Bonett, that there’s no 18 

reference to it, we’ll take your representation, but we do 19 

really need to waste the 15 minutes for this witness to read 20 

through 3 different exhibits? 21 

 MR. BONETT:  Okay.  I will ask for a stipulation that no 22 

where in any of these position statements is the VESTA 23 

Advisor’s manual referenced, at all.  Would you so stipulate 24 

to that? 25 
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 MR. GAMBURG:  I’ll represent -- I’ll say that the 1 

documents speak for themselves in terms of what they say and 2 

don’t say. 3 

 MR. BONETT:  Then I’d like Mr. Povedano to read through 4 

them and tell me that there’s no reference in there. 5 

 JUDGE SORG-GRAVES:  Okay.  Mr. Bonett, I mean, if there 6 

isn’t, there isn’t.  I can look at that later.  I have ample 7 

amount of time to do so.  I don’t know -- is there no way you 8 

can go on with your questions without him verifying something 9 

I can verify for myself. 10 

 MR. BONETT:  I’m imagining writing a brief.  And this 11 

is -- this seems to me to be important to get solid that that 12 

is not in reference in here at all, and it’s been -- it’s 13 

come up in this hearing, and I’d like my brief to reflect 14 

that there’s no reference to that document in here, and I’d 15 

like Respondent to acknowledge that. 16 

 MR. GAMBURG:  Respondent -- it’s objections to these 17 

documents being admitted in the first place.  They’re 18 

documents that are prepared by Counsel, not prepared by any 19 

witness to facilitate the investigation being conducted by 20 

the Region 4 at the time.  To the extent they are incomplete 21 

or inaccurate, we’ve had two, almost three full days of 22 

testimony, to get to the accuracy of the facts in this case. 23 

 JUDGE SORG-GRAVES:  Mr. Bonett, the document speak -- 24 

here, the document clearly speaks for itself.  It either 25 
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references it or it doesn’t.  I don’t need Mr. Povedano to 1 

read that, and you don’t need that to assert it in your 2 

brief.  It’s -- the exhibits are in evidence.  They either 3 

state it or they don’t. 4 

 MR. BONETT:  Okay. 5 

 JUDGE SORG-GRAVES:  So if you have a question for him 6 

about that, then you can ask him that. 7 

 MR. BONETT:  All right. 8 

 JUDGE SORG-GRAVES:  But these documents state what they 9 

state. 10 

Q. BY MR. BONETT:  Okay, let me put -- call your attention 11 

to GC 3, which is a position statement number one, and 12 

there’s an attachment to that position statement.  Do you see 13 

that? 14 

A. Are we on page, the first page of it, where it says 15 

statement of facts? 16 

Q. No, I’m sorry.  Of that document -- 17 

 JUDGE SORG-GRAVES:  It would be the first page after the 18 

letter itself? 19 

 MR. BONETT:  Right. 20 

 JUDGE SORG-GRAVES:  The attachments. 21 

 THE WITNESS:  -- employee handbook? 22 

 MR. BONETT:  Yes. 23 

 THE WITNESS:  Okay. 24 

Q. BY MR. BONETT:  Okay, that’s not the VESTA Advisor’s 25 
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manual you were describing before, right? 1 

A. That is not. 2 

Q. Okay.  And this has an employee rule that you can scroll 3 

down and read a little after that.  What’s your understanding 4 

of that rule? 5 

A. What’s my understanding of it? 6 

Q. Yeah, what does that rule mean? 7 

A. That you have -- you keep the information confidential 8 

that’s confidential. 9 

Q. Okay. 10 

A. If anybody that improperly copies, removes, uses or 11 

discloses confidential information to anyone outside the 12 

company may be subject to disciplinary action, including 13 

termination. 14 

Q. Okay, and that’s -- that’s not what the brothers did in 15 

this case, right? 16 

A. I don’t know what they did or did not do.  I know they 17 

accessed the information, and they downloaded it on their 18 

computer.  What they did with it after the fact, I don’t 19 

know.  I -- 20 

Q. Okay.  But you had no evidence that they disclosed it to 21 

anyone outside the company? 22 

A. I do not. 23 

Q. Okay, so this rule doesn’t apply in that situation? 24 

 MR. GAMBURG:  Objection. 25 
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 JUDGE SORG-GRAVES:  I’ll overrule.  Mr. Povano? 1 

 THE WITNESS:  Povedano. 2 

 JUDGE SORG-GRAVES:  Povedano, thank you.  I think 3 

there’s a question before you as to whether this rule applies 4 

in this situation that the Definis brothers were in. 5 

 THE WITNESS:  If I’m reading, I’m not a lawyer.  So 6 

this, I mean, it applied to me when we were thinking about 7 

it, but I don’t know if this says it directly. 8 

Q. BY MR. BONETT:  Okay.  Looking again at -- actually, go 9 

to General Counsel number 5, which is another position 10 

statement. 11 

A. Okay. 12 

Q. All right.  If you could scroll to the second page, 13 

third page of that exhibit. 14 

A. Okay. 15 

Q. The second full paragraph, if you could look at the last 16 

sentence. 17 

A. Are we by late January 2020 -- 18 

Q. Yeah, that paragraph, right, if you look at the last 19 

sentence.  What date does it show that VESTA VFO shut down? 20 

A. On March 28 -- March 8, the dramatic drop in oil.  One 21 

week later, response to the closure orders, closes office and 22 

removed work environment.  At that point, any remaining 23 

investment activity was effectively shut down, ceases 24 

investment functions effective March 31st, 2020. 25 
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Q. Okay, and there’s that March 31st date.  And again, 1 

looking at that now, is that accurate or not? 2 

A. You’re asking me two different questions. 3 

Q. Looking at March 31st, which you -- 4 

A. We ceased investment functions on March 31st.  That 5 

doesn’t mean we shut down.  We ceased new business. 6 

Q. Okay, but you were employed past March 31st at VESTA 7 

VFO? 8 

 MR. GAMBURG:  Objection, asked and asked a couple times 9 

now.  Can we move on from these foundational questions and 10 

get to the actual crux of this witness? 11 

 MR. BONETT:  This is part of cross-examination. 12 

 MR. GAMBURG:  Mr. Bonett, you are very familiar with the 13 

arguments that existed with the subpoena deuces tecum served 14 

by the General Counsel -- -- 15 

 JUDGE SORG-GRAVES:  Mr. Gamburg. 16 

 MR. GAMBURG:  Something that was made by the prior judge 17 

in this matter. 18 

 JUDGE SORG-GRAVES:  Mr. Gamburg, I’ll allow him some 19 

questions.  You know, cross-examination, credibility is 20 

always an issue.  So I will allow him to ask these questions 21 

and ask Mr. Povedano to answer them. 22 

 MR. GAMBURG:  Okay, well, with respect to that last 23 

question -- 24 

 JUDGE SORG-GRAVES:  Mr. Gamburg, I’ve already ruled that 25 
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Mr. Povedano can answer it again to the extent he can, and, 1 

Mr. Bonett, I will say that we’ve been down this road a 2 

little bit. 3 

 MR. BONETT:  Yeah. 4 

 JUDGE SORG-GRAVES:  I hope that you wrap it up. 5 

 MR. BONETT:  All right, I’m going to move forward 6 

because he did answer this question.  Okay.   7 

Q. BY MR. BONETT:  Let me ask you.  You talked about the 8 

importance of clients’ security, right? 9 

A. Yes. 10 

Q. And Josh and Justin Coleman, the Coleman's, were 11 

considered clients, right?  Not only were they colleagues or 12 

coworkers, they were clients, right? 13 

A. Yes. 14 

Q. So protecting their information would have been very 15 

important, right? 16 

A. (No audible response.) 17 

 JUDGE SORG-GRAVES:  I’m sorry, if you could speak up Mr. 18 

-- .  Thank you. 19 

Q. BY MR. BONETT:  Protecting, yes, their confidential 20 

information would have been important.  So the idea or the 21 

act of putting any of their client information on SharePoint, 22 

would have been a violation of that policy, right, keeping 23 

client security policy? 24 

A. If it was intentional, yes. 25 
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Q. If it was intentional?  What does that have to do with 1 

anything? 2 

 MR. GAMBURG:  Wait.  Objection, argumentative. 3 

 JUDGE SORG-GRAVES:  It’s a question. 4 

Q. BY MR. BONETT:  Is intent important? 5 

A. Yes. 6 

Q. Okay.  So protecting client security depends on intent? 7 

A. Protecting client security internally, if somebody 8 

actively went out of their way to impact a client’s security, 9 

yes.  If it was a mistake, that is a conversation we'll have.  10 

It’s still important, intent is not, because I know what 11 

you’re getting at.  Intent is not regarding the situation. 12 

Q. Okay.  Do you know who put the payroll document and the 13 

bill of sale on the SharePoint? 14 

A. Microsoft 365. 15 

Q. Do you know which employee had responsibility for that? 16 

A. It would have been an IT employee. 17 

Q. It wasn’t Gregg Mallinder? 18 

A. Gregg Mallinder copied the -- moved the file from Ideals 19 

down to SharePoint.  He did not look at the content of the 20 

folder. 21 

Q. Okay.  Did you ask him -- did you ask him about his 22 

intent with putting those documents on there? 23 

A. We did. 24 

Q. Okay. 25 
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A. You saw it in the email earlier. 1 

Q. I’m sorry, saw what? 2 

A. The email where we shut down the Ideals site, and his 3 

job was simply to move Ideals from one place, folder 4 

structure, to another folder structure on our -- on our 5 

server. 6 

Q. Right.  So when you learned that the documents, that 7 

payroll document and other documents ended up there, did you 8 

talk to him about it? 9 

A. I said how did the documents get there?  He said I 10 

moved -- he didn’t move those specific documents.  Remember, 11 

he took a file from one big thing.  You saw the number of 12 

documents in there. 13 

Q. Right. 14 

A. And simply copied, paste.  He did not look at the 15 

documents, nor should he have looked at that documents 16 

because they were confidential information.  He simply 17 

performed a task for us, an administrative task. 18 

Q. Okay, the brothers didn’t put that information on there? 19 

A. They did not. 20 

Q. All right.  You talked about how the Cunningham 21 

project -- there’s some problems with the project that were 22 

brought to light, right? 23 

A. Yes. 24 

Q. Isn’t it true that the research the brothers were doing 25 
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helped bring those Cunningham problems to light? 1 

A. They’re a part of it, yes. 2 

Q. Okay. 3 

A. They weren’t the sole. 4 

Q. But they were helpful in bringing those problems to 5 

light? 6 

A. They were definitely helpful, yes. 7 

Q. Okay, what was it that was helpful that they did, 8 

research? 9 

A. Research. 10 

Q. Okay.  Would you agree that there was litigation still 11 

ongoing with Cunningham in December of 2020, or I’m sorry, 12 

December of 2019? 13 

A. I believe so.  I wasn’t part of it. 14 

Q. Okay, and you testified that the attorneys might need 15 

access to this SharePoint for Cunningham, right? 16 

A. I believe that’s what it was, but I wasn’t part of it. 17 

Q. Okay, but someone, the attorneys or someone at VESTA, 18 

would have needed access to the Cunningham files? 19 

A. Michael Mazzone was the General Counsel. 20 

Q. No, I’m talking about -- you testified earlier that 21 

outside counsel needed access to SharePoint, the Ideals 22 

SharePoint. 23 

A. I don’t have information on that.  I know we moved it 24 

down from one to the other. 25 
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Q. But your testimony before was that outside counsel 1 

needed access to -- continued to need access to the Ideals 2 

data. 3 

A. In the -- in the order that we had, I don’t know if they 4 

did or did not, because I wasn’t part of that project.  I 5 

don’t believe they had access to SharePoint.  I believe 6 

that’s why we had an Ideals document, so I might have 7 

misspoke. 8 

Q. Okay. 9 

A. I don’t believe they ever had access to SharePoint. 10 

Q. Who’s "they?" 11 

A. They outside counsel. 12 

Q. Would they have asked someone within VESTA to access it 13 

if they needed documents? 14 

A. They would probably have gone through Mike Mazzone as 15 

General Counsel to access documents after that point. 16 

Q. Okay, and so -- 17 

A. Again, not my area of expertise. 18 

Q. Okay, but there was a continued need to access the 19 

documents in the Cunningham files? 20 

 MR. GAMBURG:  Objection, asked and answered already. 21 

 THE WITNESS:  Mr. Bonett, I do not know that. 22 

Q. BY MR. BONETT:  Okay.  You testified that you uploaded 23 

some documents to Cunningham, right, to Cunningham 24 

SharePoint, I guess? 25 
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A. I believe I did, yes. 1 

Q. Okay. 2 

A. I don’t know exactly what documents. 3 

Q. How would you go about finding the documents that you 4 

would have uploaded to Cunningham SharePoint? 5 

A. I would have looked in my OneDrive folder and looked for 6 

anything that was pertinent. 7 

Q. Right, but once they got onto to the Cunningham Energy 8 

SharePoint, how would you have -- how would you find them 9 

then? 10 

A. I wasn’t involved in the project, so I wouldn’t have 11 

been looking in there.  If I needed something, I probably 12 

would have gone to Jeremy Coleman or Mike Mazzone to find out 13 

at that point because it was already shut down. 14 

Q. Let me -- let me ask you to look at Exhibit 19, 15 

Respondent 19 again.  The first page of the Exhibit. 16 

A. Yep. 17 

Q. Okay, so just looking at that path right there.  The 18 

path is Cunningham Energy, Ideals Data Room Backup.  So 19 

you’ve got no problem going into Cunningham Energy, right? 20 

A. Me personally? 21 

Q. I mean, you would have no problem with someone going 22 

into Cunningham Energy? 23 

A. No. 24 

Q. Okay.  How about going into something that says, System 25 
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Export of Ryan Cunningham? 1 

A. I would have a problem with that. 2 

Q. Why would there be a problem with that? 3 

A. Because that had nothing to do with anybody’s job 4 

function except the General Counsel. 5 

Q. You’re saying that there wouldn’t be any -- well, let’s 6 

look at -- so there’s names here.  There’s -- starts with 7 

Andrew Definis, and it goes down. 8 

A. Yep. 9 

Q. What would -- what would be in these files?  What kind 10 

of documents would have been in these files, absent the 11 

payroll and this bill of sale, what documents would normally 12 

be in these files? 13 

A. I wouldn’t know that. 14 

Q. Okay, well, let’s look further into the document then.  15 

Into -- let’s go down to, for example, we were looking 16 

earlier, I think, at 103, right?  102 -- 102, 103. 17 

A. 103 if you’re looking for loaded payroll. 18 

Q. Okay, well let’s look at 102 first.  All right, so this 19 

is Justin Coleman.  If you look down at these documents, 20 

there’s something called Wells with CE as responsible party?  21 

What is that? 22 

A. I don’t know. 23 

Q. What does CE stand for? 24 

A. It stands for a lot of things.  I’m assuming, I can make 25 
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an assumption, but I don’t know.  This wasn’t my file. 1 

Q. You testified earlier the CE was Cunningham Energy. 2 

(Simultaneous speaking.) 3 

Q. Now you don’t -- okay, do you know what CE stands for? 4 

A. It likely stands for Cunningham Energy, but I don’t 5 

know.  Again, I don’t know the file. 6 

Q. Okay, so there’s a document in here that says Wells with 7 

CE, Cunningham Energy, as the responsible party.  Would that 8 

have been related to Cunningham Energy? 9 

A. It’s possible. 10 

Q. How about if you go a little further, it says Cunningham 11 

Energy, P&L, January 15th to January, and it’s sort of cut 12 

off? 13 

A. That would be related. 14 

Q. That would be related to Cunningham Energy, right? 15 

A. Yes. 16 

Q. So you will admit that there’s documents in here, even 17 

under the Justin Coleman file, that relate to Cunningham 18 

Energy? 19 

A. Yes. 20 

Q. Okay.  So now look at 103.  All right?  Right before the 21 

loaded payroll, there’s something that says Cunningham, 22 

January 2015 to December 2018.  Would that be related to 23 

Cunningham, just looking at that file, file name, right?  I’m 24 

sorry, I didn’t hear you. 25 
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A. I would assume so.  But again, I don’t know the file. 1 

Q. Okay, and underneath the loaded payroll, it says 2 

Cunningham Energy P&L, January 2009 or January ’09 to 3 

December.  Does that look like, from looking at that name, 4 

that’s it’s a Cunningham Energy file? 5 

A. I would assume so. 6 

Q. Okay.  So in between those is something called loaded 7 

payroll.  Would it be possible to assume that that loaded 8 

payroll could have been Cunningham Energy’s payroll? 9 

 MR. GAMBURG:  Objection, calls for speculation. 10 

Q. BY MR. BONETT:  Does anything say that that payroll is 11 

VESTA’s payroll? 12 

A. Am I allowed to answer? 13 

 JUDGE SORG-GRAVES:  Yes, please.  He rephrased the 14 

question. 15 

 THE WITNESS:  Nothing says VESTA’s payroll. 16 

Q. BY MR. BONETT:  Okay.  All right.  And -- and I would 17 

represent that throughout these files with peoples’ names on 18 

them, there are various documents that relate to Cunningham, 19 

right? 20 

A. Yes, and to other personal information, which they all 21 

say. 22 

Q. Which the brothers didn’t -- which the brothers didn’t 23 

put on there. 24 

A. Which they accessed. 25 
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Q. Okay, but they didn’t put it on there, you told me 1 

already. 2 

 MR. GAMBURG:  -- .  Your Honor, I think Mr. Bonett, 3 

we’re losing him again. 4 

 JUDGE SORG-GRAVES:  Mr. Bonett, let’s go off the record 5 

for a second. 6 

(Off the record from 2:48 p.m. to 2:49 p.m.) 7 

 MR. BONETT:  Can you hear me okay now? 8 

 JUDGE SORG-GRAVES:  Try again. 9 

 MR. BONETT:  Sorry about that, thank you. 10 

Q. BY MR. BONETT:  Okay.  You testified, Mr. Povedano, that 11 

at first when you heard about accessing the payroll, that you 12 

assumed that Justin, that means Justin Coleman, assumed that 13 

Justin Coleman was sloppy. 14 

A. Yes. 15 

Q. What does that mean? 16 

A. That he had it -- so we had discussed HR related 17 

information should not be on SharePoint.  And I thought that 18 

he put it on there mistakenly. 19 

Q. Okay, but in fact, you now know that another employee 20 

did that, called Gregg Mallinder, right? 21 

A. That’s not how I would characterize it. 22 

Q. Oh, well, somebody was sloppy, right? 23 

A. You’re putting words in my mouth.  That’s not it. 24 

Q. No, you said you thought Justin was sloppy. 25 
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A. I thought Justin was sloppy.  He was not. 1 

Q. Okay, but someone was sloppy? 2 

A. No. 3 

Q. Okay.  Did you actually observe how the brothers 4 

accessed the document? 5 

A. I took you through how we believe they accessed the 6 

document. 7 

Q. Okay.   8 

A. We did not observe what they did at 3:00 in the morning, 9 

or whatever, whatever time they did. 10 

Q. Yeah.  All right.  I think your testimony was that each 11 

person was to put their data in the electronic world, is that 12 

right? 13 

 MR. GAMBURG:  Objection, mischaracterizes prior 14 

testimony. 15 

 JUDGE SORG-GRAVES:  Okay, Mr. Bonett, can you get to 16 

your question another way? 17 

 MR. BONETT:  Okay.   18 

Q. BY MR. BONETT:  I guess we already covered that if folks 19 

were chatting about Cunningham Energy, wouldn’t those chats 20 

go into the Cunningham Energy SharePoint? 21 

A. No.  The chats would have been part of the E-discovery 22 

process to make sure we had a complete record.  The documents 23 

would have been in those.  If you remember the numbered 24 

folders, it would have been in those numbered folders in the 25 
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normal hierarchy at the top, not in the zip files.  The zip 1 

folders are from an E-discovery process, gathering people’s 2 

emails and chats. 3 

Q. I’m a little confused.  But we went through the files 4 

that were in the Cunningham.  Are you saying there were no 5 

chat files in those that related to Cunningham Energy? 6 

A. In the upper level, no.  The chat files, which is what I 7 

keep getting to, the chat files were an E-discovery process 8 

that were done purely for litigation holds.  They were not 9 

something that anybody ever reviewed.  It was simply to have 10 

it covered in case there was.  That’s why there was a lot of 11 

files that shouldn’t have been in there.  Nobody reviewed 12 

them.  It was simply a hold.  Anything that we would have 13 

uploaded individually, would have been in those primary 14 

folders that you saw that were numbered 1 CE Complaint.  The 15 

E-discovery process was electronic, unmanned if you will. 16 

Q. Okay. 17 

 JUDGE SORG-GRAVES:  Make sure the record is clear.  18 

There was, let’s say, an IT person, somebody who’s capable of 19 

this, put in some sort of search engine to search each 20 

individuals’ computer and pull out anything that has these 21 

terms in it, whatever the terms they used. 22 

 THE WITNESS:  That’s right. 23 

 JUDGE SORG-GRAVES:  And for each individual that worked 24 

for VESTA the Company, there was a zip file that was produced 25 
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by that search engine. 1 

 THE WITNESS:  That’s right. 2 

 JUDGE SORG-GRAVES:  And through whatever, if it was a 3 

chat, if it was an Excel, any document, any computerized form 4 

of communication or record, got thrown into that zip file for 5 

each individual employee that was searched using that 6 

electronic search engine. 7 

 THE WITNESS:  That’s right. 8 

 JUDGE SORG-GRAVES:  And then it’s just all put aside and 9 

maybe used for litigation, maybe not, but that was the way 10 

to -- 11 

(Simultaneous speaking.) 12 

 JUDGE SORG-GRAVES:  -- oh, okay, a way to effectively do 13 

the litigation hold.  Okay. 14 

 THE WITNESS:  Yep.  Microsoft has a time period on those 15 

things.  So it’s important to, once notified, to run it then 16 

because it could disappear. 17 

Q. BY MR. BONETT:  Okay.  The -- do you know, excuse me, if 18 

Sagar Dalal was -- you said that he was not at the -- there 19 

were -- you described, I think, two management meetings 20 

before the discharge, right? 21 

A. Right. 22 

Q. Okay.  He was at neither of those meetings? 23 

A. I don’t believe that he was at either of those meetings. 24 

Q. Can you say for sure he was at neither of those 25 
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meetings? 1 

A. It was two years ago, I can’t remember. 2 

Q. But you remembered -- 3 

A.  In general, of course, I wouldn’t have invited him to 4 

either of those meetings. 5 

Q. He was the counsel, right? 6 

A. In name only.  He worked on deals for us. 7 

Q. Okay. 8 

A. He had a law degree, but it was not a -- we engage 9 

outside counsel or a general counsel when we had real issues 10 

of law.  He was -- he was -- he worked on projects for us. 11 

Q. Okay, and yet, he did attend the actual discharge 12 

meeting? 13 

A. I wanted a witness there. 14 

Q. Why him? 15 

A. He was detailed-oriented and structed, nothing more.  He 16 

didn’t have -- he wasn’t passionate or dispassionate about 17 

it.  He had no bearing on the case.  He had no -- he hadn’t 18 

been part of, you know, the discussions.  So I wanted a real 19 

witness to make sure we stayed on track. 20 

Q. Okay.  Are you aware there was an unemployment hearing 21 

for both of the brothers? 22 

A. I was. 23 

Q. Okay, and do you know whose decision it was as to whom 24 

to send as employer representative to those meetings? 25 
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A. I do not.  That was -- 1 

Q. Wasn’t your decision? 2 

A. Wasn’t my decision. 3 

Q. Okay.  You talked about there being a tremendous risk of 4 

having those documents where they were, right, on the 5 

SharePoint? 6 

A. That’s not what I said. 7 

Q. You said there was tremendous risk.  That’s -- 8 

A. There was tremendous risk that somebody went in and 9 

accessed them, from what I could tell, for purposes to serve 10 

their own good. 11 

Q. What if you could, and I know -- 12 

A. Not tremendous risk that they were on there. 13 

Q. Okay, so was there any discussion as to what the 14 

tremendous -- what the purpose was that the brothers were 15 

looking at? 16 

A. They were clearly digging through our files.  They were 17 

clearly looking for something to use as leverage.  I didn’t 18 

know what that was.  They didn’t need to know that payroll.  19 

They already knew people’s -- what people made.  So that 20 

wasn’t the problem.   21 

When I looked in the file, I didn’t care about the 22 

loaded payroll, to be clear.  I cared about Josh’s personal 23 

information, which we haven’t shown.  It was clearly all 24 

personal information.  Justin’s personal information, Bill’s 25 
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personal information.  I did not know what they did or did 1 

not do with that information, but that was a problem. 2 

Q. Okay. 3 

A. And in my estimation, if we would have openly questioned 4 

them about it, that information could disappear into the 5 

ether (ph.) pretty quickly. 6 

Q. Okay. 7 

A. And that would have been problematic for us. 8 

Q. All right, but you thought it was less risky to fire 9 

them than to keep them on and ask them about it? 10 

A. Yes. 11 

Q. Why is that? 12 

A. Two things.  A, they breached trust, so I needed to 13 

capture their computers to make sure no further damage could 14 

be done at all.  Two, they had breached the trust. Our main 15 

client, our only client, had their personal information 16 

accessed.  I don’t know what’s left to do.   17 

They can’t work for a company where our only client at 18 

that point had felt like the went in and saw and obviously, 19 

they testified.  When Nick or when Andrew testified that he 20 

saw Justin’s bill of sale, there was no reason, that was the 21 

first we heard that they actually went in to personal -- 22 

personal information.  There was no reason to go into the 23 

Toll Brothers bill of sale and look at Justin’s home value 24 

and what he was spending on his house. 25 
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Q. So the first time you heard that was in this trial? 1 

A. That they accessed Justin’s bill of sale, yes. 2 

Q. Okay.  So I guess I’m not clear if it was more risky to 3 

fire them or talk to them about what they did with the 4 

documents.  Why not -- 5 

 MR. GAMBURG:  Objection, asked and answered. 6 

 MR. BONETT:  But why not counsel them or discuss with 7 

them if they shared it with anyone? 8 

 MR. GAMBURG:  Objection, asked and answered and 9 

relevance. 10 

 JUDGE SORG-GRAVES:  I’m going to allow the question as 11 

he last stated it.  It was different than his initial 12 

question, Mr. Povedano. 13 

 THE WITNESS:  Can you -- can you repeat the question as 14 

you last stated it? 15 

Q. BY MR. BONETT:  Why not -- why not counsel them, ask 16 

what they did with the documents? 17 

A. Because I was afraid they would go back to their 18 

computer and protect it, download it, put it in their own 19 

drive, whatever, because they knew they were in trouble. 20 

Q. Okay.   21 

A. We had a data breach.  I didn’t want to give any 22 

opportunity for that breach to get worse. 23 

Q. And you said you thought they were leveraging it?  24 

Leveraging what -- leveraging for what? 25 
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A. Well, clearly, they brought it up in the conversation.  1 

They brought up one of the files that they saw.  I didn’t 2 

care, look, they’ve asked for raises as we’ve already 3 

established. 4 

Q. Wait, wait, I’m sorry, in what conversation? 5 

A. In the conversation with Josh Myers. 6 

Q. Right, okay. 7 

A. They saw people’s payroll.  That’s what started this 8 

whole mess.  I don’t care that they saw the payroll.  They 9 

already knew what people made.  They already had that 10 

information.  That’s not the problem.   11 

As soon as we figured out how they found -- where they 12 

got that exact file, we realized the level that they had gone 13 

through, which meant they had breached our system. 14 

Q. Okay. 15 

A. It wasn’t the payroll.  It wasn’t even that file. 16 

Q. Did -- just looking one last time at -- let me just see 17 

what number it is, the one with the discharge notes. 18 

 MR. GAMBURG:  Respondent 14, Mr. Bonett? 19 

 MR. BONETT:  Yes, let me try to find it.  I’m sorry.  20 

Here it is.  I got it.  Okay. 21 

Q. BY MR. BONETT:  So Respondent 14, tell me, please, 22 

again, what role you had in preparing this or coming up with 23 

this information? 24 

A. I was just in the management meeting. 25 
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Q. This is -- this was the one that was produced after the 1 

management meeting? 2 

A. Yep.  I was in the room. 3 

Q. Okay. 4 

A. Josh Myers was taking notes. 5 

Q. All right.  Were you involved in any way with 6 

communications with the unemployment office? 7 

A. No. 8 

Q. Were you aware of any response that the company gave to 9 

the unemployment office? 10 

A. I was not. 11 

Q. Okay.  All right. 12 

 MR. BONETT:  I don’t think I have any further questions.  13 

Let me just take one second.  I think I’m through.  Thank 14 

you.  Thank you, Mr. Povedano. 15 

 JUDGE SORG-GRAVES:  Mr. Gamburg. 16 

 MR. GAMBURG:  If I can take just a few minutes.  I’ll 17 

say five minutes to see if I have any questions and then come 18 

back? 19 

 JUDGE SORG-GRAVES:  Okay.  I think we’ll just sort of 20 

hang around here.  Take your few minutes, and if anybody 21 

needs to take a really quick break.  Otherwise, I’m just 22 

going to hang around and wait for us to get started again. 23 

 MR. GAMBURG:  I don’t think I’ll have much, if anything. 24 

 JUDGE SORG-GRAVES:  Okay. 25 
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(Off the record from 3:04 p.m. to 3:07 p.m.) 1 

 JUDGE SORG-GRAVES:  Okay.  We’re back to Mr. Gamburg. 2 

 MR. GAMBURG:  Your Honor, just what is intended to be 3 

one follow-up question for Mr. Povedano. 4 

RE-DIRECT EXAMINATION 5 

Q. BY MR. GAMBURG:  And the time that the management team 6 

directs Josh Myers and Sagar Dalal to conduct the discharge 7 

meeting, did the management team also take any steps or 8 

actions from a security perspective during that meeting? 9 

A. Yes, as soon as we had already prepped our IT guy to 10 

have everything ready to cut access.  It’s not something we 11 

had done in an emergency situation, so we had to figure out 12 

exactly how to go about it.  So he was prepped.  As soon as 13 

they invited the Definis brothers up to the second floor, 14 

they also sent a note to the IT guy to cut their access. 15 

Q. In addition, when you say "cut their access," cut their 16 

access to what, just so it’s clear on the record? 17 

A. To SharePoint, to Microsoft, basically all of Microsoft 18 

to their computer.  And then we secured their computers. 19 

Q. Do you recall who was directed to secure their computers 20 

themselves? 21 

A. I believe Yash was -- well, Yash was cancelling it.  I 22 

don’t know if it was -- I think maybe it was Justin, but he 23 

might have already been out of there.  So it might have been 24 

Sagar or Josh Myers, I really don’t know. 25 
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Q. And is this all coordinated to happen so that the 1 

brothers would not have access to the system or their 2 

computers following the discharge meeting? 3 

A. Yeah, it was meant to be simultaneous.  As soon as they 4 

realized that there was going to be repercussions for their 5 

actions, we wanted to make sure that we were locked down, and 6 

they couldn’t cause any damage. 7 

 MR. GAMBURG:  That’s all the questions I have subject to 8 

further re-cross. 9 

 MR. BONETT:  Just one question. 10 

RECROSS-EXAMINATION 11 

Q. BY MR. BONETT:  Did the brothers give you any indication 12 

that they were a security risk, assuming they were a security 13 

risk, prior to December 3rd, 2019? 14 

A. That was -- it -- that’s why the breach of trust was -- 15 

Josh Coleman was so taken aback and hurt because no, they 16 

hadn’t.  And it was such a breach that -- and remember, 17 

they’d only been with us for less than a year. 18 

Q. Right. 19 

A. It was -- it was hard for him to take. 20 

Q. Okay, thank you. 21 

 MR. GAMBURG:  Is the Judge froze? 22 

 JUDGE SORG-GRAVES:  No, I’m thinking.  Yes, I’m froze in 23 

my own head.  Sorry about that.  Mr. Povedano, I guess I’ll 24 

first ask, are you familiar with how the Definis brothers 25 
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typically did their work?  It was all on computer pretty 1 

much; is that correct? 2 

 THE WITNESS:  Yes, they were -- they were known as the 3 

more tech-savvy -- .  We’ll put it that way.  They’re very 4 

good, which is why they, in some parts, were very good at 5 

their job.  They were very good at research, finding things. 6 

 JUDGE SORG-GRAVES:  So part of that work was -- one of 7 

the benefits of having them was the speed with which they 8 

would move through Google searches or whatever they had to do 9 

on the computer, that they moved through that information 10 

quickly? 11 

 THE WITNESS:  They knew how to do it.  I don’t know if I 12 

can talk to speed, because it was a general question.  And 13 

again, it’s not -- it wasn’t my area, but there’s a general 14 

question about quality versus quantity, right?  So they 15 

clearly figured it out.  Did it take them longer than it 16 

should?  I don’t know, and I can’t answer that question. 17 

 JUDGE SORG-GRAVES:  Okay.  So I know that, for example, 18 

on this Cunningham project or at least there at the end of 19 

it, there was this need to look for this title. 20 

 THE WITNESS:  Yep, I think they turned it around in a 21 

minute. 22 

 JUDGE SORG-GRAVES:  Okay.  And so this was something 23 

that -- I never got a real understanding if the company, 24 

VESTA, you know, the people associated with VESTA believed 25 
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that that was somewhere in their documents, and they just 1 

didn’t know how to put their hands on it quickly.  Or they 2 

believed it was somewhere out on the internet and the Definis 3 

brothers were asked to go look outside versus inside.  I 4 

never understood that. 5 

 THE WITNESS:  Yeah, Josh knew, was in our -- was pretty 6 

sure it was in our documents.  The boys were the best, I 7 

mean, they were the, you know, they were his staff, so he 8 

said can you go find this for me.  And they literally turned 9 

it around in a minute.  If they couldn’t find it, then we 10 

would have known that it wasn’t in our -- system.  But we 11 

were pretty sure it was. 12 

 JUDGE SORG-GRAVES:  Okay, okay. 13 

 THE WITNESS:  And Josh would regularly turn to the boys 14 

for, you know, for that kind of work, right? 15 

 JUDGE SORG-GRAVES:  Okay, right, for searching out 16 

documents, whether it be internal or external, is that 17 

correct? 18 

 THE WITNESS:  Yeah. 19 

 JUDGE SORG-GRAVES:  Okay.  Okay.  Mr. Gamburg, did I 20 

stir up anything? 21 

 MR. GAMBURG:  I’m going to look -- .  No, Your Honor.  22 

I’m good. 23 

 JUDGE SORG-GRAVES:  Mr. Bonett? 24 

 MR. BONETT:  No, I’m going to pass.  No, I’m good, Your 25 
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Honor.  Thank you. 1 

 JUDGE SORG-GRAVES:  Okay.  Mr. Povedano, thank you for 2 

this portion of your work here.  Mr. Gamburg. 3 

 MR. GAMBURG:  The Respondent rests, subject to any 4 

rebuttal. 5 

 JUDGE SORG-GRAVES:  Mr. Bonett? 6 

 MR. BONETT:  I have nothing further. 7 

 JUDGE SORG-GRAVES:  Okay, let’s see if we can -- I’m 8 

sure I said this at the outset of the hearing.  I always say 9 

this.  It’s a Board proceeding, so you’re welcome to settle 10 

it at any portion of the proceedings if the go through.  If 11 

there is any discussion of settlements that seem like they’re 12 

getting close or fruitful, because we’ve opened the record 13 

until I issue my decision, than any settlement will have to 14 

come through me.  So I would have to approve it versus the 15 

Regional Director doing that until I issue my decision.   16 

So if there is any chance of settlement, even if it’s 17 

some sort of non-Board settlement, I’d ask Mr. Bonett or if 18 

Mr. Bonett’s not available, that you reach out to somebody at 19 

the Region, and they’ll find a way to reach to -- is my 20 

assistant, and she would get something set up for me to talk 21 

to the parties.  Or if you -- if that seems to come to pass 22 

and everybody’s in agreement, it can just be done by a paper 23 

motion.  So there’s ways to settle the case going forward.   24 

Absent hearing anything on settlement, I’ll expect -- I 25 
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would expect that the parties would want to file briefs.  1 

We’ve talked about that extensively it seems like during the 2 

hearing.  Nobody’s waiving their briefs, Mr. Gamburg? 3 

 MR. GAMBURG:  We are not waiving our brief, Your Honor. 4 

 JUDGE SORG-GRAVES:  Okay.  Mr. Bonett? 5 

 MR. BONETT:  No, Your Honor. 6 

 JUDGE SORG-GRAVES:  Okay.  So we need to look out 35 7 

days for briefs, which I have as July 8th.  Okay, and if 8 

there is any request for, you know, extension of time to file 9 

briefs, things of that nature, they need to go to the D.C. 10 

Office of Judges to either Chief Judge Giannasi, it’s best 11 

just to address it to him.  He may have Deputy Chief Judge 12 

Amchan handle it.  But one of them would make the decision as 13 

to whether any extension of time to file briefs would be 14 

granted.  The most time I can give is 35 days, which would be 15 

July 8th. 16 

 MR. GAMBURG:  Your Honor, is it 35 days from the close 17 

of today or 35 days from receipt of the transcripts from the 18 

Court Reporter? 19 

 JUDGE SORG-GRAVES:  It’s 35 days from close of hearing.  20 

Okay.  And so, if you, you know, need to request.  I do know 21 

that there’s a holiday week, weekend at least, in there, and 22 

there may be, you know, some other reasons that warrant, you 23 

know, a longer period of time.  I don’t know that the length 24 

of trial in and of itself would, but if there’s other 25 
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extenuating circumstances, you could bring that up to the 1 

Chief Judge. 2 

 MR. GAMBURG:  Thank you. 3 

 JUDGE SORG-GRAVES:  Is there anything further I need to 4 

consider, Mr. Bonett, before I close the record? 5 

 MR. BONETT:  No, I don’t think so, Your Honor.  I guess 6 

maybe Mr. Meyers, if you wouldn’t mind giving us the 7 

information.  I know how I usually get my transcripts, but 8 

maybe for Respondent’s edification. 9 

 JUDGE SORG-GRAVES:  Does everybody -- is everybody aware 10 

of how to get transcripts from the reporting service? 11 

 MR. BONETT:  In this virtual world, I don’t know that we 12 

get hard copies anymore. 13 

 MR. GAMBURG:  That would be -- that would be helpful.  14 

Thank you, Mr. Bonett. 15 

 MR. BONETT:  Well, I was going to ask Mr. Meyers if you 16 

knew how we go about that. 17 

 COURT REPORTER: I will email transcript contact 18 

information after work through here.   19 

 JUDGE SORG-GRAVES:  Okay. 20 

 COURT REPORTER:  Is that okay? 21 

 JUDGE SORG-GRAVES:  Okay, just make sure you include 22 

both sides.  Thank you. 23 

 MR. BONETT:  Thank you. 24 

 MR. GAMBURG:  Mr. Meyers, would you have an estimate of 25 
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when we would be able to have access to the transcripts from 1 

yesterday and today? 2 

 COURT REPORTER:  It really depends on the rate you want 3 

to pay.  I think 3-day is probably, sort of, the standard, 4 

and there’s a rate associated with that. 5 

 JUDGE SORG-GRAVES:  I think, yeah, so, my experience as 6 

far as when I get them, it’s 10 days after, but it may be, 7 

depending on, that might be the government’s contract, how 8 

much the government pays for us to receive them.  In a UOP 9 

hearing, it’s 10 days.  Our case, I think it’s 3 days, unless 10 

you ask for expedited.  So that’s a, you know, something that 11 

you can deal with the Court Reporter. 12 

 MR. GAMBURG:  Thank you. 13 

 JUDGE SORG-GRAVES:  And I do know that the initial day 14 

hearing is already available.  That, if you don’t have it 15 

already, you should be able to receive immediately.  Okay.  16 

Okay.  I’m going to close the hearing with briefs due by the 17 

8th of July.   18 

Please make sure if you have any questions about the 19 

procedures that you look to the Board’s Rules and 20 

Regulations.  And I think there’s still an opportunity to not 21 

file electronically, but I certainly would expect that the 22 

parties would do so and to follow the rules about filing 23 

electronically.  Okay? 24 

 MR. BONETT:  Thank you. 25 
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 JUDGE SORG-GRAVES:  Thank you for your time everyone.  1 

Let’s go off the record. 2 

(Whereupon, at 3:20 p.m., the hearing in the above-entitled 3 

matter was closed.) 4 
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CERTIFICATION 2 

 This is to certify that the attached proceedings before 3 

the National Labor Relations Board (NLRB), Region 04, in the 4 

matter of VESTA VFO, LLC, Case No. 04-CA-260273, on June 2, 5 

2021, was held according to the record, and that this is the 6 

original, complete, and true and accurate transcript that has 7 

been compared to the recording, at the hearing, that the 8 

exhibits are complete and no exhibits received in evidence or 9 

in the rejected exhibit files are missing. 10 
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